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SECURITIES EXCHANGE ACT OF 1934 
VOLUME FOUND IN DOCKET DATED Release No. 14136/November 4, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
ae i : Pires BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
Vol. VI, No. 3 1/8/75 | 'NCORPORATED 
Vol. VI, No. 15 4/22/75 
Vol. VI, No. 20 5/28/75 | File No. SR-CBOE-77-21 
Vol. Vil, No. 8 7/22/75 
Vol. Vill, No. 15 1/28/76 The Chicago Board Options Exchange, Incorporated 
Vol. IX, No. 11 5/18/76 submitted on October 25, 1977, a proposed rule change 
Vol. X, No. 11 10/5/76 under Rule 19b-4, designated by the CBOE as inter- 
Vol. XI, No. 9 2/8/77 pretations .01 and .02 to its existing Rule 4.16, 
Vol. XII, No. 12 7/19/77 providing for the imposition of trading restrictions on 
discount opening uncovered option writing transactions 
during the pendency of underwritten distributions of 
SIGNIFICANT ITEMS securities underlying call options traded on the CBOE. 


- ANNOUNCEMENTS 





Publication of the submission is expected to be made in 
the Federal Register during the week of November 6, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule changes or 
institute proceedings to determine whether the 
proposed rule changes should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission within 





34-14157 Notice of Proposed Amendment of 
Rule 10b-4 under the Securities Ex- 
change Act of 1934 [File No. S7-728 - 
Comment Period Expires January 13, 
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30 days from the date of publication in the Federal 
Register . Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-CBOE-77-21. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14137/November 4, 1977 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE CHICAGO 
BOARD OPTIONS EXCHANGE, INCORPORATED 


(File No. SR-CBOE-77-22) 


The Chicago Board Options Exchange, Incorporated 
(‘‘CBOE’’) submitted on October 31, 1977, a proposed 
rule change under Rule 19b-4 under the Securities 
Exchange Act of 1934, to impose restrictions on certain 
member transactions during the pendency of a public 
offering of the common stock of Southern Company, 
Inc., scheduled to commence on November 1, 1977. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3) of the Securities Exchange 
Act of 1934 and Rule 19b-4 thereunder. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate such 
rule change if it appears to the Commission that such 
action is necessary or appropriate in the public interest, 
for the protection of investors, or otherwise in further- 
ance of the pruposes of the Securities Exchange Act of 
1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 6, 
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1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within thirty days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-CBOE-77-22. 


Copies of the submission and of all written comments 
will be available for public inspection at the Securities 
and Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14138/November 7, 1977 


Admin. Proc. File No. 3-5156 
In the Matter of 


SHELBY CULLOM DAVIS & CO. 
[BD 8-75] 

SHELBY CULLOM DAVIS 
KENNETH COOPER EBBITT 
RICHARD G. ALLGAIER 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these broker-dealer proceedings under Sections 
15(b) and 19(h) of the Securities Exchange Act of 1934 
(‘Exchange Act’’)’ Respondents Shelby Cullom Davis 
& Co. (‘‘Registrant’’), a registered broker-dealer; 
Shelby Cullom Davis (‘‘Davis’’), its general and 
managing partner; Kenneth Cooper Ebbitt (‘‘Ebbitt’’), 
a general partner; and Richard G. Allgaier 
(‘‘Allgaier’’), its comptroller, have submitted an offer 
of settlement, without admitting or denying the sub- 





‘In the Matter of Shelby Cullom Davis & Co., et al., 
Admin. Proc. File No. 3-5156, instituted on January 18, 
1977. 




















stantive allegations contained in the order for public 
proceedings, which the Commission has determined to 
accept. 


On the basis of the order for public proceedings 
(‘‘order’’) and the offer of settlement, it is found that: 


(1) Registrant willfully violated, and Davis and Ebbitt 
willfully aided and abetted the violation of, Sections 
7(c), 7(f), 8(b), 10(a), 15(c)(3), and 17(a)(1) of the 
Exchange Act, and Regulations T and X promulgated 
thereunder by the Board of Governors of the Federal 
Reserve System, and Rules 8c-1(a), 10a-1(c), 15¢3-3(d), 
15c3-3(e), 15c3-3(m), 17a-3(a)(12), 17a-13(b), 17a-13(c), 
and 17a-13(d) thereunder, as alleged in the order; 


(2) Allgaier willfully aided and abetted violations of 
Sections 7(c), 7(f), 8(b), 15(c)(3), and 17(a)(1) of the 
Exchange Act, and Regulations T and X, and Rules 
8c-1(a), 15c3-3(d), 15c3-3(e), 15c3-3(m), 17a-3(a)(12), 
17a-13(b), 17a-13(c), and 17a-13(d), as alleged in the 
order; and 


(3) Davis and Ebbitt failed reasonably to supervise 
Allgaier with a view to preventing violations of Sections 
7(c), 7(f), 8(b), and 15(c)(3) of the Exchange Act, and 
Regulations T and X, and Rules 8c-1(a), 15c3-3(d), and 
15c3-3(e) thereunder, as alleged in the order. 


It is therefore in the public interest to impose the 
sanctions specified in the offer of settlement. 


Accordingly, IT 1S ORDERED that, effective at the 
opening of business on the second Monday after the 
date of this Order: 


A. Shelby Cullom Davis & Co., Shelby Cullom Davis, 
Kenneth Cooper Ebbitt, and Richard G. Allgaier be and 
they hereby are, censured; and 


B. the broker-dealer registration of Shelby Cullom 
Davis & Co. be suspended for a period of 30 days, and 
Shelby Cullom Davis, Kenneth Cooper Ebbitt, and 
Richard G. Allgaier be suspended from being 
associated with any broker or dealer for consecutive 
ten-day periods, provided, however, that said 
suspensions will be suspended and not imposed and 
will remain suspended if the following condition is met: 


Shelby Cullom Davis & Co. presently clears its 
customers’ transactions a fully-disclosed basis through 
another registered broker-dealer. Thirty days prior toa 
termination of such a clearing arrangement and the 
commencement of self-clearing operations, Shelby 
Cullom Davis & Co. shall: 


(1) submit to the Commission’s New York 
Regional Office for its approval a program of 


compliance procedures designed to achieve 
compliance with the rules and regulations 
applicable to registered broker-dealers, in 
particular, Regulations T and X, and Rules 
8c-1(a), 10a-1(c), 15c¢3-3(d), 15c¢3-3(e), 
15c3-3(m),  17a-3(a)(12),  17a-13(b), 
17a-13(c), 17a-13(d); and 


(2) select and retain an independent public 
accountant to prepare four semi-annual 
reports (two of which may be included in the 
annual financial reports to be filed by Shelby 
Cullom Davis & Co. pursuant to Rule 
17a-5(d)) concerning Shelby Cullom Davis & 
Co.’s compliance with the above approved 
compliance procedures. 


Said semi-annual reports shall be filed with the Com- 
mission’s New York Regional Office by Shelby Cullom 
Davis & Co. within 60 days of the date of the report. 
Said semi-annual reports shall not impair the 
Commission’s pre-existing rights to inspect the books 
and records of Shelby Cullom Davis & Co., nor to 
contest the accuracy of such reports. 


If Shelby Cullom Davis & Co. finds that it cannot file a 
report for any semi-annual period within the 60 day 
period prescribed above, it may file with the New York 
Regional Office an application for an extension of time 
to a specified date which shall not be more than an 
additional 30 days. The application for extension shall 
be made by Shelby Cullom Davis & Co. and shall 
comply with the requirements of Rule 17a-5(1)(1)(i). 


The suspension of the above suspensions shall be ter- 
minated upon the occurrence of either of the following: 


A. \f the accountant’s semi-annual report is not filed by 
Shelby Cullom Davis & Co. within the time periods 
specified above, including any extensions granted pur- 
suant to an application, the suspension of the above 
suspensions shall be terminated and the suspensions 
shall be imposed as described above upon Shelby 
Cullom Davis & Co. and those individual Respondents 
who were associated with Shelby Cullom Davis & Co. at 
the time of the failure to submit the semi-annual report. 
The suspensions shall commence on the second 
Monday following the expiration of the reporting 
period; or 


B. If an accountant’s report, as described above, states 
that any or all of the Respondents have failed to follow 
the approved compliance procedures, then the suspen- 
sions of the above suspensions shall be terminated and 
the suspensions shall be imposed as described above 
upon Shelby Cullom Davis & Co. and those individual 
Respondents who were associated with Shelby Cullom 


SEC DOCKET/637 








Davis & Co. at the time of the failure to comply with the 
approved compliance procedures as reported in the 
semi-annual report. The suspensions shall commence 
on the second Monday following both the receipt by the 
New York Regional Office of the accountant’s report 
and notification by the Division of Enforcement to 
Shelby Cullom Davis & Co. of the termination of such 
suspensions. 


Nothing contained herein limits in any manner the pre- 
existing rights of the Commission to institute 
administrative proceedings or take other appropriate 
action against the Respondents with respect to any 
violations of rules or regulations. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14139/November 7, 1977 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 609/November 7, 1977 


Admin. Proc. File No. 3-5175 


ARNOLD PHILLIPS 

2029 Century Park East 

Suite 600 

Los Angeles, California 90067 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these broker-dealer proceedings' under the Securi- 
ties Exchange Act of 1934 (‘‘Exchange Act’’), and the 
Investment Advisers Act of 1940, Arnold Phillips 
(‘‘Phillips’’) who was alleged in an Order for 
Proceedings to have violated Section 17(a) of the 
Securities Act of 1933, Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder while 
he was associated with a registered securities broker- 
dealer and investment adviser, has, without admitting 


or denying the allegations in the Order for Proceedings, 
submitted an Offer of Settlement. The Commission has 
determined to accept the Offer of Settlement. 


On the basis of the Order for Proceedings and said 
Offer of Settlement, it is found that during the period 
from September, 1975 through April, 1976, Phillips 
willfully violated and willfully aided and abetted 
violations of Section 17(a) of the Securities Act of 1933 
and Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder 2 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT IS ORDERED that Arnold Phillips be 
and he hereby is barred from association with any 
broker-dealer and any investment adviser; Provided 
that after the expiration of one year from the date of 
this Order, he may apply to the Commission to become 
reassociated with a registered broker-dealer. 


By the Commission. 


Geerge A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14140/November 7, 1977 


In the Matter of 


THE OPTIONS CLEARING CORPORATION 
5950 Sears Tower 
Chicago, Illinois 60606 


(File No. SR-OCC-77-12) 


ORDER APPROVING RULE CHANGE SUBMITTED 
BY THE OPTIONS CLEARING CORPORATION TO 
CHANGE THE EXPIRATION TIME FOR CERTAIN 
SERIES OF OPTIONS AND TO IMPROVE OCC’S 
EMERGENCY PROCEDURES. 


On September 21, 1977, The Options Clearing Corpora- 
tion (‘‘OCC’’) submitted, pursuant to Rule 19b-4 under 





‘In the matter of Benchmark Securities, Inc. et al. 
instituted on February 16, 1977. 
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?These findings are not binding upon any other 
respondent herein. 























the Securities Exchange Act of 1934 (the ‘‘Act’’), a 
proposed rule change to change the expiration time for 
series of options expiring nine or more months after the 
month in which the amendment becomes effective from 
5:00 p.m. Eastern Time to 11:59 p.m. Eastern Time on 
the expiration date and to improve OCC’s procedures 
for dealing with emergencies which prevent OCC from 
following its normal expiration date procedures. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, the proposed rule change was 
published in the Federal Register (42 F.R. 55156, 
October 13, 1977), and the public was invited to submit 
comments. Notice of the filing and an invitation for 
comments also appeared in Securities Exchange Act 
Release No. 14031, October 7, 1977. No letters of 
comment were received. 


The Commission has reviewed the OCC submission and 
finds that the proposed rule change is consistent with 
the requirements of the Act and the rules and regula- 
tions thereunder applicable to registered clearing 
agencies, and in particular, the requirements of Section 
17A and the rules and regulations thereunder. The 
Commission finds good cause to approve the proposed 
rule change prior to the thirtieth day after the date of 
publication of notice of the filing in order to enable OCC 
to provide for prompt disclosure of the rule change in 
the OCC prospectus, scheduled to become effective on 
or before October 31, 1977. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
contained in File No. SR-OCC-77-12 be, and hereby is, 
approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated autority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14141/November 7, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE BRADFORD SECURITIES PROCESSING 
SERVICES, INC. 


(File No. SR-BSPS-77-5) 


Bradford Securities Processing Services, Inc., 
submitted on October 19, 1977, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934, to establish, and to set fees for, a trade 
comparison and reporting service. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 7, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-BSPS-77-5. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14142/November 7, 1977 


An order has been issued granting the application of 
the Philadelphia Stock Exchange, Inc. for unlisted 
trading privileges in the common stock, $2.50 par 
value, of Columbia Pictures Industries, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14143/November 7, 1977 


In the Matter of 
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NEW YORK STOCK EXCHANGE, INC. 
55 Water Street 
New York, New York 10041 


File No. SR-NYSE-76-34 


ORDER INSTITUTING PROCEEDINGS TO DETER- 
MINE WHETHER PROPOSED CHANGES TO RULE 
405 SHOULD BE DISAPPROVED 


The New York Stock Exchange, Inc. (the “NYSE”) has 
filed, pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’), 15 U.S.C. 78s (b)(1) 
and Rule 19b-4 thereunder, 17 CFR 240.19b-4, 
proposed changes to NYSE Rule 405, the ‘‘Know Your 
Customer’”’ rule." 


Summary of Proposed Rule Changes 
The proposed rule would: 


(1) Provide that, with respect to accounts introduced on 
a disclosed basis, only the introducing member or 
member organization would be required to inquire into 
the essential facts as to those customers and accounts 
and to supervise those accounts; 


(2) Permit members and member organizations to 
effect, under certain conditions, isolated (i.e., not more 
than five transactions for a customer during a 12 month 
period unless otherwise approved by the NYSE) and 
unsolicited purchases and sales of securities valued at 
$2,000 or less per transaction without complying with 
Rule 405(a) and (b) and Rule 409; 


(3) Require that a member or member organization 
‘‘make reasonable effort to ascertain... .’’ the 
essential facts relative to certain persons and accounts 
in place of the present duty imposed by the rule to “use 
due diligence to learn . . . .’’ the essential facts; 


(4) Eliminate the specification that the member must 
learn such facts as to ‘‘every order’’; and 





"Notice of the amended proposal was given by publica- 
tion of Securities Exchange Act Release No. 13821 
(August 2, 1977) and 42 FR 40290 (August 9, 1977); 
notice of the initial filing was given in Securities Ex- 
change Act Release No. 12674 (July 20, 1976) and 41 
FR 34136 (August 12, 1976). No comments were re- 
ceived in response to either publication. The Commis- 
sion extended the time for its action on the proposed 
rule changes until November 7, 1977 (Securities 
Exchange Act Release No. 13953 (September 13, 1977), 
42 FR 47603 (September 21, 1977). 
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(5) Delete the prescription that a member or member 
organization ‘‘diligently’’ supervise compliance with 
the standards of Rule 405. 


Proceedings to Determine Whether 
to Disapprove the Proposed Changes 


The Commission has determined to institute proceed- 
ings pursuant to Section 19(b)(2) of the Act in order to 
determine whether to disapprove the proposed rule 
changes which raise substantial legal and policy issues 
as summarized below. 


Grounds for Disapproval Under Consideration 


Section 19(b)(2) of the Act provides that the 
Commission shall approve a proposed rule change of a 
self-regulatory organization only if it finds that the 
proposed rule change is consistent with the require- 
ments of the Act and the rules and regulations 
thereunder which are applicable to such organization 
and shall disapprove if it does not so find. 


Section 6(b)(5) of the Act prescribes that the rules of a 
national securities exchange shall be designed, among 
other things, to prevent fraudulent and manipulative 
acts and practices, to promote just and equitable 
principles of trade, and to protect investors and the 
public interest. 


Rule 405, in conjunction with comparable provisions 
adopted by the other national securities exchanges, the 
National Association of Securities Dealer, Inc., and the 
Commission, constitutes a central component of the 
regulatory program for all brokers and dealers inas- 
much as it directly prescribes a standard of conduct for 
brokers, dealers, and their associated persons with 
respect to their duty to customers and the activity in 
customer accounts. 


Based upon its revies of broker-dealer activities, the 
Commission actions taken against brokers and dealers, 
the resolution of customer grievances against them, 
and the judicial application of the ‘‘know your 
customer’’ rules and related rules, the Commission is 
concerned that, in a number of respects, the proposed 
changes to NYSE Rule 405 could diminish the responsi- 
bilities of the broker or dealer to its customers, 
decrease the protection afforded investors in the 
conduct of their accounts, and impair the ability of 
customers to maintain an action against a broker or 
dealer for inappropriate activity in their accounts. In 
addition, the Commission questions whether or not 
proposed Rule 405 is designed to prevent fraudulent or 
manipulative acts or practices and to foster just and 
equitable principles of trade. 


Since the proposed changes appear to sanction a less 
rigorous inquiry by the broker or dealer in obtaining 























essential customer information and/or a less thorough 
review of the activity in customer accounts and to open 
certain opportunities for fraudulent or manipulative 
acts of practices and may not be designed to promote 
just and equitable principles of trade, we cannot now 
conclude that those changes are consistent with the 
purposes of the Act. 


In particular, the Commission cites as a basis for insti- 
tuting these proceedings the following issues. As 
described in item (1) of the Summary of Proposed Rule 
Changes (‘‘Summary’’), the amended rule provides 
that, with respect to any account introduced on a 
disclosed basis, the introducing broker or dealer would 
be required to ‘‘know the customer’’ and supervise the 
customer account. The Commission is concerned that, 
under the amended rule, the carrying member of 
member organization would bear no responsibility 
under the NYSE rules (other than that imposed by Rule 
342 (e)) to know the customer or, perhaps more impor- 
tantly, supervise the trading activity in such account. 


By virtue of the comprehensive duty imposed by 
existing Rule 405 on members and member organiza- 
tions irrespective of their functional or contractual 
relationships, both the carrying and introducing 
members of member organizations currently bear the 
responsibility for these accounts. The Commission is 
cognizant of the fact that the imposition of responsibi- 
lities on both the carrying and introducing broker or 
dealer entails a certain duplication of regulatory effort 
and is desirous of eliminating unnecessary duplication, 
and the consequent expense, where it does not fulfill an 
appropriate purpose. It is also aware that carrying and 
introducing firms currently allocate the exercise of 
these responsibilities by contract between themselves 
and that an allocation of these responsibilities by rule 
would be an appropriate method of delineating their 
responsibilities. As proposed, however, the rule 
appears to negate all responsibilities of the carrying 
member or member organization with respect to intro- 
duced accounts except that imposed by NYSE Rule 
342(e). Although the Commission believes that Rule 
405 could be amended to establish an appropriate dis- 
tribution of these responsibilities, it doubts that the 
complete or substantial elimination of the duty of the 
carrying firm with respect to introduced accounts 
without clarification of its residual responsibility for 
their supervision is consistent with the protection of 
investors and the public interest. 


As currently in effect Rule 405 permits isolated sales of 
securities valued at $1,000 or less per transaction under 
certain circumstances. The proposal would permit the 
execution of isolated (i.e., not exceeding five $2,000 
transactions during any twelve-month period unless 
otherwise approved in writing by the NYSE) and 
unsolicited purchases as well as sales of securities. It is 
the view of the Commission that permitting purchases 


or sales of securities which could amount to as 
much as $10,000 during a twelve-month period without 
requiring the broker or dealer to comply with Rules 405 
and 409 may be inappropriate. Further, authorizing the 
execution of such purchases, even in lesser amounts, 
requires greater justification than does allowing the 
liquidation of existing securities positions of small 
value acquired, for example, through inheritance or 
stock bonus plans. 


Although the Commission recognized that brokers and 
dealers incur certain costs in collecting and maintaining 
customer information and complying with the reporting 
requirements of Rule 409 as well as that it may 
ultimately benefit investors to reduce the broker’s or 
dealer’s expenses, it nevertheless remains concerned 
that permitting a broker or dealer to execute purchases 
of securities without obtaining essential customer infor- 
mation, even under the circumscribed conditions set 
forth in the rule, may not be consistent with investor 
protection and the public interest. 


The Commission also is concerned that the information 
relating to customer transactions in the common 
purchase and sale account may not be readily 
retrievable by the name of the customer as well as by 
the name of ‘the security and, because of this, the 
broker or dealer will be unable to verify easily the 
number of transactions effected on this ‘‘isolated and 
unsolicited’’ basis. Because of its concern that the 
execution of such transactions, and in particular of 
purchases, in the common purchase and sale account 
may permit opportunities for fraudulent and manipula- 
tive acts or practices, the Commission considers that 
permitting such transactions in excess of the strict 
parameters set forth in the rule without specifying 
conditions under which they may be granted may be in- 
appropriate. 


As proposed, the obligation of the member or member 
organization to know its customer and to supervise 
customer accounts, as described in items (3) and (5) of 
the Summary, would be rephrased. The Commission is 
concerned that reformulation of the broker-dealer’s 
duty by substituting the words ‘‘make reasonable 
effort’’ for ‘‘use due diligence’ may sanction a less 
thorough evaluation of, for example, the financial 
condition and investment objectives of the customer 
and the suitability of particular transactions for the 
customer and a more cursory supervision of the 
transactions in a customer account by the broker or 
dealer than is consistent with the public interest and 
the protection of investors. The Commission is also 
concerned that the deletion of the specification that a 
broker or dealer supervise compliance with Rule 405 
“diligently” may lead a broker or dealer to conclude 
inappropriately that it is not required to supervise com- 
pliance with the rule in a diligent manner. 
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As item (4) of the Summary indicates, the proposal also 
deletes from the statement of the duty of the member or 
member organization the requirement that it use 
reasonable effort to ascertain the essential facts relative 
to ‘‘every order’’. Although it can be argued that the 
duty as to every order is subsumed in the duty of the 
broker or dealer to the customer and the account, the 
Commission is nonetheless aware that, on its face, the 
proposal to eleiminate this specification appears to 
negate this responsibility of the member or member 
organization. Since the Commission is of the view that 
the duty imposed by Rule 405 should extend to every 
order, this amendment may mislead the broker or 
dealer subject to the requirements of Rule 405. 


For these reasons the Commission has decided to 
institute proceedings to determine whether or not the 
proposed change to Rule 405 should be disapproved. 


Conduct of Proceedings 


The grounds outlined above present matters of legal 
interpretation of the Act which the Commission 
believes may be considered, at least initially, by written 
submissions from interested persons since there does 
not appear to be any specific factual dispute relevant to 
a determination by the Commission to approve or to 
disapprove the NYSE proposed rules covered by File 
No. NYSE-76-34. Nevertheless, an opportunity for the 
oral presentation of views, data and arguments may, 
under certain circumstances, be useful and appropriate 
in connection with any decision relating to complex 
questions of law and policy. 


Interested persons are invited to submit written data, 
views, and arguments within 30 days from the date 
hereof as to the NYSE’s rule proposals and as to 
whether an opportunity for oral presentation of views, 
data and arguments should be accorded and to submit a 
rebuttal to any other person’s submission within 40 
days from the date hereof.SR-NYSE-76-34 and copies of 
all submissions will be available for inspection at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the NYSE’s 
submissions are also available at the principal office of 
the NYSE. Persons desiring to make written 
submissions of rebuttal statements should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Stree, Washington, D.C. Reference should abe 
made to File No. SR-NYSE-76-34. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14144/November 7, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-77-15 


The National Association of Securities Dealers, Inc. 
(‘“‘NASD’’) submitted on September 26, 1977 a 
proposed rule change under Rule 19b-4 to amend 
Schedule E to Article IV, Section 2(c) of the NASD‘S 
By-Laws. Such schedule, captioned ‘‘Distribution of 
Issues of Members’ Securities’’ would be amended to 
(a) expand the definition of ‘‘affiliate’’ to include direct 
participation programs and real estate investment 
trusts which make debt and/or exchanges offers, (b) 
allow a member-affiliate under certain conditions to 
participate in any tender or exchange offer without 
employing two independent underwriters to price the 
securities involved, (c) prohibit stockholders of a parent 
of amember who are actively engaged in the conduct 
of the member’s investment banking or securities 
business from selling their securities in an offering of 
the parent’s securities except under specified 
conditions and (d) make minor technical changes and 
clarifications. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 14, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NASD-77-15. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the Filing 
will also be available at the principal office of the 
NASD. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 




















SECURITIES EXCHANGE ACT OF 1934 
Release No. 14145/November 7, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-77-16 


On October 6, 1977 the National Association of 
Securities Dealers, Inc. (‘‘NASD’’) rescinded a rule 
which had become effective upon filing (SR-NASD-77- 
13, filed August 12, 1977) pursuant to Section 
19(b)(3)(A) of the Securities Exchange Act of 1934 and 
which had reduced the variable portion of its annual 
membership assessment. It simultaneously submitted a 
new proposal (SR-NASD-77-16) identical in substance 
to the one submitted as File No. SR-NASD-77-13. That 
proposal became effective upon filing pursuant to 
Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. Thus, the Commission may summarily abrogate it 
on or before December 5, 1977. 


Publication of the original submission was made in 42 
FR 49533 (September 27, 1977). Publication of the 
notice of its rescission and of the new submission is 
expected to be made in the Federa/ Register during the 
week of November 14, 1977. Interested persons are 
invited to submit written data, views and arguments 
concerning the new submission within 15 days from the 
date of publication in the Federa/ Register. Persons 
desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, 
SEcurities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-77-16. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
NASD. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14146/November 7, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-77-17 


The National Association of Securities Dealers, Inc., 
(‘‘NASD’’) submitted on October 11, 1977 a proposed 
rule change under Rule 19b-4 to amend Schedule D of 
Article XVI of its By-Laws to permit beneficial owners 
as well as recordholders to be counted toward meeting 
the 300 holder requirement for initial and continued 
inclusion of a security in the NASDAQ system. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 14, 
1977. In order to assist the Commission in determining 
whether to approve the proposed rule change or to 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission within 
20 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NASD-77-17. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14147/November 7, 1977 


In the Matter of 

NEW YORK STOCK EXCHANGE, INC. 

11 Wall Street 

New York, New York 10005 

(SR-NYSE-77-25) 

ORDER APPROVING PROPOSED RULE CHANGE 


On August 26, 1977, the New York Stock Exchange, 
Inc. (“‘NYSE’’) filed with the Commission, pursuant to 
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Section 19(b)' of the Securities Exchange Act of 1934 
(the ‘‘Act’’), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4? thereunder, 
copies of a proposed rule change to (1) lower, in part, 
the minimum net liquid assets requirement for 
specialist firms, (2) rescind a requirement that 
specialist firms must be comprised of at least three 
regular specialists, and (3) rescind a prohibition against 
specialists registered in the same stock maintaining a 
joint limit order book in that stock. 


Notice of the proposed rule change was provided in 
Securities Exchange Act Release No. 13930 (September 
2, 1977) and the proposal was published in the Federal 
Register (42 Fed. Reg. 46440 (September 15, 1977)). No 
comments were received on the proposal. 


As discussed more fully below, the Commission finds 
that the NYSE’s proposed rule change is consistent 
with the Act and rules and regulations thereunder in 
that, among other things, it removes certain 
impediments to a more free and open market and may 
serve to foster competition among specialists. 


The NYSE Proposal 


Under the NYSE’s current rules,? a specialist must 
have minimum ‘‘net liquid assets’’ in the amount of 
$500,000 or an amount sufficient to meet 25 per cent of 
its position requirements,* whichever sum may be 
greater. The proposed rule change would generally 
lower this net liquid assets requirement to the greater 
of $100,000 or 25 per cent of the same position 





445 U.S.C. 78s(b). 
217 CFR 240.19b-4. 


3NYSE Rule 104.20(4). 2 CCH, NYSE Guide Para. 
2104.20(4). 


4 Position requirements, set forth in NYSE Rule 104.20 
(1), (2), (2 CCH, NYSE Guide Para. 2104.20(1), (2)) 
require that a specialist unit have the ability to assume 
a position of 50 trading units, j.e., 5,000 shares, in 
each of its assigned common stocks, ten trading units 
in assigned convertible preferred stocks, 400 shares in 
non-convertible preferreds traded in 100-share units, 
and 100 shares in non-convertible preferreds traded in 
10-share units. 


To bridge the difference between his net liquid assets 
requirements and his position requirements, a 
specialist may borrow or make other financing ar- 
rangements (e.g., obtaining a line of credit). 
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requirements. The proposal provides, however, that 
‘tin unusual circumstances’’ the NYSE may prescribe a 
different minimum amount. 


The NYSE proposal would also rescind NYSE Rule 114 
which now imposes two restrictions on specialist 
operations: (1) a requirement that each specialist unit 
must generally be comprised of at least three active 
specialist members and (2) a provision that prohibits a 
specialist unit from maintaining a joint limit order book 
in any specialty stock with any other specialist unit 
registered in that stock. As a result of this proposal, 
one- and two-member specialist units would be 
permitted on the NYSE floor and specialists registered 
in the same stocks would no longer be precluded from 
entering their customers’ limit orders into one or more 
joint limit order repositories, while at the same time 
competing in their dealer capacities. 


Commission Findings 


The Commission finds that the NYSE’s proposal to 
lower, in part, its specialists’ net liquid assets 
requirements is consistent with the statutory purposes 
of the Act, including removing impediments to a free 
and open market® and of fostering fair competition 
among brokers and dealers.’ In particular, where new 
specialist firms seek, at the outset at least, to compete 
in only one or a small number of stocks, the current 
$500,000 net liquid asset requirement could impose an 
unreasonably high minimum standard in comparison to 
the amount needed to meet 25 per cent of position 
requirements; accordingly, the foregoing proposal 
would lower this entry barrier.. At the same time, as 





>The proposed rule change would also lower the mini- 
mum net liquid assets requirements for full-time relief 
specialists to $50,000 from the current standard of 
$100,000. 


In view of its proposal to lower, in part, its net liquid 
assets standards, the NYSE also proposes to rescind 
present NYSE rules permitting a regular specialist unit 
to make withdrawals below the net liquid assets re- 
quirement for normal business expenditures and 
permitting a unit to continue to operate so long as its 
net liquid assets do not fall below 75% of original 
minimum net liquid assets requirements (i.e., $375,000 
or 18.75% of position requirements). 


SSection 6(b)(5) of the Act (15 U.S.C. 78f(b)(5)). 


7Section 11A(a)(1)(C)(ii) of the Act (15 U.S.C. 
78k-1(a)(1)(C)(ii)). 























required under Section 11(b) of the Act and Rule 11b-1 
thereunder? the NYSE would not otherwise alter the 
safeguards currently in place that are designed to 
assure the financial and operational capabilities of new 
and existing specialist firms. A specialist firm will 
continue to be required to have sufficient capital and 
financing to be able to carry a 50 trading unit position in 
each specialty stock. Moreover, specialist firms remain 
subject to the requirement that they be able to meet, 
with their own net liquid assets, at least 25 percent of 
position requirements. The only departure from current 
standards would require a specialist to have net liquid 
assets of at least $100,000—as opposed to $500,000—in 
the event that sum exceeds the amount required to 
carry 25 percent of position requirements. 


With respect to those instances in which the NYSE may 
determine that ‘‘unusual circumstances’’ make 
appropriate that a specialist unit may be permitted to 
maintain net liquid assets at a level below the greater of 
$100,000 or 25 per cent of position requirements, the 
NYSE has advised us that it will assume the obligation 
to notify the Commission in writing of its 
determinations, identifying the particular specialist 
unit to which an exception has been accorded, the 
minimum net liquid assets requirement prescribed by 
the Exchange for that unit, the relevant time period 
involved, and the basis underlying the grant of an 
exception to the generally applicable net liquid assets 
standard. 


Further, we find that the NYSE’s proposal to eliminate 
its ‘‘three-man unit’’ rule is consistent with the 
provisions of the Act to remove impediments to a free 
and open market and to foster fair competition among 
brokers and dealers. At the same time, specialist units 
will continue to be subject to an NYSE rule® requiring 
that adequate arrangements be made with other 
regular or relief specialists to assure that, in the 
temporary absence of an assigned specialist, another 
specialist will be able to maintain the limit order book 
and to perform the specialist’s market-making 
functions. More generally, every specialist unit will 
remain subject to the requirement that it effectively 
execute commission orders entrusted to it and that it 
maintain a fair and orderly market in its specialty 
stocks. '° 





817 CFR 240.11b-1. 


°NYSE Rule 104.15. 
2104.15. 


2 CCH, NYSE Guide Para. 


"NYSE Rule 104.10. 
2104.10. 


2 CCH, NYSE Guide Para. 


As to the NYSE’s proposed rescission of its rule 
prohibiting specialist units registered in the same 
specialty stock from entering customers’ limit orders 
into a joint limit order book, it appears that continuation 
of the current prohibition may tend to hamper time 
priority protection for customers’ limit orders and may 
render the maintenance of a fair and orderly market 
more difficult for each competing specialist. 
Accordingly, the Commission finds that elimination of 
this prohibition will constitute a step in removing an 
obstacle to enhanced protection for limit orders and, for 
this reason, is consistent with the Act in providing for 
the protection of investors.1! 


In addition, the Commission believes that rescission of 
a prohibition against joint limit order books may 
contribute to an environment more conducive to 
competition among specialists as dealers. The 
possibility that limit orders left with specialists may be 
entered into joint limit order books would appear to 
ameliorate certain physical constraints against 
competition imposed by the dimensions and 
configuration of the NYSE’s trading floor. For example, 
new units may be able to gain entry without the 
necessity of the NYSE providing additional facilities.’ 
Also, the Commission believes that the NYSE’s 
proposal presents an opportunity for experimentation 
which may be useful in the formation and operation of a 
national market system. 


For the foregoing reasons, the Commission finds that 
the proposed rule change is consistent with the 
requirements of the Act and the rules and regulations 
thereunder applicable to national securities exchanges 





"Section 6(b)(5) of the Act (15 U.S.C. 78f(b)(5)). 


"with respect, to that aspect of the proposed rule 
change which would rescind the existing NYSE pro- 
hibition against the maintenance of joint limit order 
books by non-affiliated specialists registered in the 
same security, the Commission, while finding that the 
proposal is consistent with the Act, has requested the 
NYSE to furnish additonal information concerning (i) 
the rules and procedures which currently govern the 
operation of multiple limit order books in situations 
where non-affiliated specialists are registered in the 
same security; (ii) how existing rules and procedures 
would govern the operation of one or more joint limit 
order books in a security and whether additonal rules 
and procedures are needed before any such joint limit 
order book is established; and (iii) whether, in the 
NYSE’s view, the purposes of the Act would be 
furthered by requiring that all limit orders left with 
NYSE specialists registered in the same security be 
entered into a single limit order repository. 
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and, in particular, the requirements of Section 6,"° 
Section 11A,'* Section 11(b)'> and Rule 11b-1'° 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on August 26, 1977, be, and it 
hereby is, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14148/November 8, 1977 


Administrative Proceeding File No. 3-5278 

In the Matter of 

ISRAEL HOTELS INTERNATIONAL, INC. 
APPLICATION PURSUANT TO SECTION 12[h] 


The Securities and Exchange Commission has issued a 
notice giving interested persons until November 28, 
1977 to request a hearing on an application by Israel 
Hotels International, Inc., pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, for an exemption 
from the provisions of Section 15(d) of that Act based 
upon its claim that it is wholly-owned by 
Establishments Norima, Enkas, Machkim and Opil, 
entities existing under the laws of the Duchy of 
Liechtenstein, and that the obligations attendant to its 
debt securities are guaranteed regardless of its 
financial condition. The Company, a Delaware 
corporation, is engaged in the business of owning the 
land and buildings known as the Tel-Aviv Hilton Hotel, 
located in Tel-Aviv, Israel. 








'345 U.S.C. 78f. 
445 U.S.C. 78k-1. 
"845 U.S.C. 78k(b). 
'°47 CFR 240.11b-1. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14149/November 9, 1977 


Admin. Proc. File No. 3-4329° 
In the Matter of 


MERRILL LYNCH, PIERCE, FENNER & SMITH, 
INC., et al. 


(File No. 8-7221) 
APPEARANCES: 


Richard Conway Casey, Henry F. Minnerop, James K. 
Manning and A. Robert Pietrzak of Brown, Wood, Ivey, 
Mitchell & Petty, for Merrill Lynch, Pierce, Fenner & 
Smith, Inc. and all individual respondents except 
Richard J. Murphy, David Phelps and John J. Ruzicka 


William P. Rogers of Rogers: & Wells, for Merrill 
Lynch, Pierce, Fenner & Smith, Inc. 


Otto G. Obermaier and Robert Morvillo of Martin, 
Obermaier & Morvillo, for David Phelps 


Arthur F. Mathews and Mary A. McReynolds of 
Wilmer, Cutler & Pickering, for Richard J. Murphy 


Mahlon M. Frankhauser and David Schwiesow of 
Kirkland, Ellis & Rowe, for John J. Ruzicka 


William D. Moran, Michael T. Gregg, Steven J. 
Glusband and Thomas F. Egan, for the Division of 
Enforcement of the Commission. 


FINDINGS, OPINION AND ORDER OF THE 
COMMISSION 


On June 22, 1973, the Commission instituted this 
proceeding and ordered a public hearing to determine 
whether Merrill Lynch, Pierce, Fenner & Smith Inc. 
(‘‘Merrill Lynch’’), two employees of its Securities 
Research Division and forty-seven of its account 
executives, willfully violated Section 17(a) of the 
Securities Act and Section 10(b) of the Securities 
Exchange Act (‘‘Exchange Act’’) and Rule 10b-5 
thereunder in connection with the recommendation and 
sale of the common stock of Scientific Control 
Corporation (‘‘Scientific’’) to its customers during the 
period March 1, 1968 to November 21, 1969 (‘‘relevant 
period’’) and whether Merrill Lynch and one of its 
employees failed reasonably to supervise its employees 
with a view to preventing violations of the anti-fraud 
provisions of the federal securities laws. After several 
months of pre-trial motion practice, a hearing was 
commenced in March of 1974 and continued, with 
various adjournments, through June of 1976. The 











S 








testimony of more than three hundred witnesses was 
presented before Administrative Law Judge Sidney 
Uliman by the Division of Enforcement and by the 
respondents. 


Following these extensive hearings, offers of 
settlement were submitted by Merrill Lynch, Willard 
W. Pierce, an employee of the Securities Research 
Division, and Thomas H. Blalock, Theodore B. Boots, 
Gerald Brice, Robert E. Draklich, John T. Duffy, James 
R. Eagan, William Fagin, Percy Allen Fast, Edward 
Flynn, Lawrence D. Ford, Thomas C. Gillon, Richard P. 
Hendon, Richard P. Johnson, Charles D. Kirkham, 
Ernest Lambert, Jr., Howard E. Lee, Wilbur D. Marsh, 
Joseph A. Moyer, Forrest S. Murphey, Richard J. 
Murphy, David Phelps, Randy N. Pirkle, John J. 
Ruzicka, Edwin T. Sells, Gabriel Werba, Charles L. 
Wickham, Jr., Jerry Williams and Frank M. Wooten, 
account executives employed by Merrill Lynch during 
the relevant period.’ Under the terms of these offers, 
the above named respondents waived post-hearing 
procedures and, solely for purposes of this proceeding 
and without admitting or denying the allegations in the 
Order for Proceeding, consented to findings that the 
respondents willfully violated or willfully aided and 
abetted violations of Section 17(a) of the Securities Act 
and Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder and that Merrili Lynch failed reasonable to 
supervise its employees with a view to preventing 
violations of the anti-fraud provisions. These offers of 
settlement also provide for the imposition of sanctions 
and for undertakings. 


After due consideration of the offers of settlement and 
upon the recommendation of the staff, the Commission 
has determined to accept such offers. On the basis of 
the Order for Proceeding, the answers filed, the offers 
of settlement and the record of the hearing, we make 
the findings set forth below. 


Background 


Scientific was a smal! Dallas based corporation engaged 
in the design, manufacture and sale of computers and 
data processing equipment. From the date of its 
incorporation on May 11, 1964 to the date of voluntary 
petition for an arrangement under Chapter XI of the 
Bankruptcy Act was filed on November 21, 1969, 
Scientific never enjoyed a profitable year. 


Two offerings of Scientific’s shares were made to the 
public through underwriting groups in which Merrill 
Lynch did not participate. Both offerings were made by 
registration statements which were filed with the 
Commission. The first offering, on December 21, 1967, 
included 440,000 common shares of Scientific at $7.50 
per share? The second offering, on October 31, 1968, 
consisted of 400,000 shares at $36.75 per share of which 
200,000 were sold on behalf of the company and 
200,000 on behalf of selling shareholders. By June 30, 
1969, Scientific had 1,429,505 shares outstanding. 


The market price of Scientific shares during the 


“relevant period was subject to substantial changes. On 


March 1, 1968, the price of Scientific’s shares in the 
over-the-counter market had risen to $22 bid—$23.75 
asked. On June 4, 1968, Scientific reached its highest 
price of $68.50 bid—$70 asked. By November 21, 1969, 
Scientific had fallen to $11.50 bid—$13 asked. 


Merrill Lynch Research 


The Securities Research Division of Merrill Lynch 
maintained a recommendation regarding Scientific 
during the period from March 1, 1968 through 
November 10, 1969.2 That recommendation varied 
during the period as follows: 


1. March 1, 1968 through June 3, 
1968—“Buy/Hold”; 


2. June 4 through December 16, 
1968—“Hold/Not O.K. to Exchange”; 


3. December 17, 1968 through October 16, 
1969—‘‘Buy/Hold’’; 


4. October 16, 1969 through November 9, 
1969—‘‘Hold/O.K. to Exchange’; 


The recommendation ‘‘Buy/Hold’’ permitted account 
executives to solicit purchases of Scientific shares and 
to advise retention of shares already purchased. The 
recommendation ‘‘Hold/ Not O.K. to Exchange,’’ while 
not as affirmative a recommendation, permitted the 
account executives to solicit purchases and to advise 
retention or exchange of Scientific shares for those of 
another company. The recommendation ‘‘Hold/O.K. to 
Exchange,’’ together with the text accompanying that 
recommendation as regards Scientific, advised against 





‘Based on the recommendation of the staff the Com- 
mission dismisses this proceeding with respect to 
eighteen account executives and Philip E. Albrecht, an 
employee of the Research Division. The Commission 
also discontinues this proceeding against Louis T. 
Lichter. 


The first prospectus disclosed that, for its fiscal year 
ended April 30, 1967, Scientific had sales of $615,139 
and had incurred a loss of $457,682. 


3O0n November 10, 1969 Merrill Lynch changed its 
position to one of “No-Opinion.” 
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further purchases but permitted retention of already 
established positions. 


During the entire period that Merrill Lynch maintained 
a recommendation, Scientific was accorded a quality 
classification of ‘‘speculative’’ and an investment 
characteristic of ‘‘growth.’’ The texts of the Merrill 
Lynch recommendations further advised that an 
investment in Scientific was ‘‘highly speculative’ and 
was appropriate only for accounts willing to assume 
high risks. 


The research recommendations were available to 
Merrill Lynch’s branch offices through a computer 
retrieval system known as the ‘‘QRQ’’. The QRQ 
system permitted interested account executives to 
retrieve current research recommendations at any time. 
In addition to the ratings (‘‘Buy/Hold’’ etc.) set forth 
above, the QRQ opinions contained a brief text 
explaining the recommendation and financial data. 
Periodically, QRQ opinions, including the ratings and 
texts, were updated. In addition, Merrill Lynch issued 
‘‘Wire Flashes’’ on Scientific which, similar to the 
QRQ’s, contained the research recommendations but 
also contained additional and more detailed explana- 
tory material. Those wire flashes were issued on 
December 17, 1968, June 9, 1969 and October 16, 1969 
and were directed to all account executives. 


Respondent Pierce was primarily responsible for 
following Scientific and for formulating the research 
recommendations which were promulgated concerning 
Scientific. Pierce was, at all relevant times, the head of 
a group of analysts (informally called a ‘‘booth’’) 
following companies in the office equipment and 
machinery industries. (in June of 1969, the securities of 
companies in the machinery area were transferred to 
another, newly created booth; Scientific, as a company 
in the office equipment industry, continued to be 
followed by Pierce’s booth.) 


During the period March 1, 1968 through November 9, 
1969 Pierce met personally with representatives of 
management of Scientific on three occasions’ During 
that same time period, Pierce also spoke with 
representatives of Scientific by telephone, and 
reviewed press releases issued by Scientific, the two 
prospectuses filed by Scientific in connection with its 





4On February 21, 1968, Pierce met with the President 
of Scientific in New York. On December 4, 1968, Pierce 
visited the Dallas plant of Scientific, toured its produc- 
tion facilities and interviewed several members of 
management. On June 6, 1969, Pierce met with the 
Chairman of the Board of Scientific after a presentation 
by him to a group of analysts including Pierce. 
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two public offerings of common stock on December 21, 
1967 and October 31, 1968, annual reports, a proxy 
statement dated October 7, 1969 and company 
brochures. In addition, Pierce received information 
from an account executive in Dallas, Texas who knew 
some of the officers of Scientific. 


While virtually all of the information which Pierce had 
concerning Scientific came either directly or indirectly 
from Scientific, the record of this proceeding supports 
the finding that Pierce did not subject this information 
to sufficiently critical evaluation and analysis. 
Accordingly, the recommendations on Scientific, both 
in the QRQ opinions and the Wire Flashes, often 
reflected an undue acceptance of management’s 
statements and projections, many of which were either 
overly optimistic or simply untrue. These optimistic and 
misleading statements of management, to the extent 
that they were simply reiterated (in some instances, 
without attribution to management), rendered Merrill 
Lynch’s recommendations inadequate and misleading. 


As an example, the Wire Flash of December 17, 1968 
simply repeated without qualification or attribution 
statements of management contained in Pierce’s notes 
of a meeting with management held on December 4, 
1968. Items in the Wire Flash that were taken almost 
verbatim from those notes include estimates of sales of 
$8-10 million in 1969 and earnings of $2.00 per share 
before taxes in 1970.° In short, all Pierce did was 
reiterate the figures given him by John Baird 
(‘‘Baird’’), the President of Scientific. Such conduct 
was plainly insufficient under the circumstances. 


Further, the June 9, 1969 Wire Flash was false and 
misleading in that it repeated management’s 
statements at a meeting of security analysts that the 
company ‘‘has developed, engineered and is producing 
five new products.’’ The evidence adduced at the 
hearing demonstrated that three of those products, the 
‘*5700’’, the ‘‘6700’’ and the ‘‘DCT-32’’, were not in 
production or fully developed at that time and that the 
‘*6700’’ was never fully developed. Pierce’s notes of a 
conversation with Baird on March 18, 1969 reflected 
that the ‘‘5700’’ would not be produced until the 
following year. Pierce also learned at that time that the 
heart of the 6700 system, the Central Processor Unit, 
which was originally to be completed in November 
1969, would not be available for delivery until January 
or February 1970. Thus, Pierce had current information 
in his own file at variance with the information in the 
Wire Flash which should have impelled further 
investigation prior to its dissemination. He took no 
steps to resolve these inconsistencies. 





*It is important to note that none of the estimates were 
ever realized. 














The June 9, 1969 Wire Flash also contained a statement 
that Scientific ‘‘has solid lines of unused credit with two 
major banks.’’ The banks referred to were the Republic 
National Bank of Dallas and the Bank of the 
Commonwealth (Detroit, Michigan). Officers of the 
Republic National Bank testified that while Scientific 
did have a line of credit at one time with the bank it had 
been fully drawn down prior to June 9, 1969. An officer 
of the Bank of the Commonwealth testified that 
Scientific never had a line of credit with the bank. In 
this regard, the Wire Flash reiterated inaccurate 
information. 


In addition to placing undue reliance on management 
data, Pierce ignored certain developments, which can 
be characterized as ‘‘red flags’’ or ‘‘warning signals,’’ 
and which should have suggested to him that 
management’s optimistic statements were suspect and 
that Scientific’s financial condition was worse than that 
represented. These developments included increasing 
slippage in management’s projections of sales, 
earnings and product development; an increasing need 
for financing; and an unrealistically escalating backlog. 


Management’s earning projections were consistently 
overstated and never met. On February 1968, 
management projected earnings of $.60 per share for 
the fiscal year ending April 30, 1969. Until after 
Pierce’s second meeting with management on 
December 4, 1968, the QRQ opinions continued to 
indicate that Merrill Lynch expected significant 
earnings improvement for fiscal 1969 approaching $.50 
per share. The QRQ opinions issued subsequent to the 
December 4, 1968 meeting were changed to reflect 
management’s new estimate that Scientific would 
‘break even’’ in fiscal 1969. Within a month, the QRQ 
opinions were again changed to reflect information 
received from management that the company would 
operate in the red for fiscal year 1969. On May 27, 1969, 
Pierce wrote a memorandum to the Director of the 
Research Division which indicated he was aware that 
Scientific would incur a loss of at least $1 million for the 
1969 fiscal year. On June 6, 1969, Scientific announced 
it lost an estimated $1.55 million for the 1969 fiscal 
year. 


Similarly, with regard to management’s sales 
projections, in February 1968 Pierce was informed that 
sales would reach a level of $8 to $10 million in the 1969 
fiscal year. In under $8 million. By May 1969, Pierce 
had learned that sales would only reach $7 million. 


Further, with respect to Scientific’s production 
schedules, in February 1968 Pierce was told by 
Scientific that it would start production of the 
‘*6700’’ system in a year or so. But one year-+ater, the 
development had not yet been completed and he was 
then told it would require at least one additional year 


for delivery. In addition, the initial source of the 
technological assistance and funding in the 
development of the ‘‘6700’’ system, the University of 
California at Berkeley, had terminated its contract with 
Scientific in late 1968. However, Pierce failed to 
investigate the reasons for the termination of this 
relationship and did not discuss this major development 
with anyone from the University. 


Moreover, Pierce, who was aware that computer 
companies required substantial sums of capital, was 
put on notice that Scientific was beginning to encounter 
serious financial difficulties in 1969. In meetings and 
telephone conversations with Scientific’s management 
in March, June and August, 1969, Pierce noted that 
Scientific required additional cash. On August 8, 1969, 
Pierce was told by Scientific’s Chairman that the 
Company needed $15 million for the next year and $1 
million in the next week ‘‘to tide them over.’’ The 
sources for this financing were to be a consortium of 
insurance companies and a planned merger by 
Scientific with a cash rich public corporation, Graham 
Magnetics, Inc. (‘‘Graham’’). By September, the 
consortium loan had not materialized. 


Pierce was informed on September 22, 1969 of agree- 
ment between Scientific and the Commercial Credit 
Business Loans, Inc. (‘‘Commercia!l Credit’’), a sub- 
sidiary of Control Data Corp., for a loan of $4.5 million. 
On October 15, 1969, Scientific announced that the 
loan agreement between it and Commercial Credit had 
been cancelled. Pierce was informed by an associate 
that the Chairman of Scientific had admitted to the as- 
sociate that he had been “running the company on hot 
air.” Merrill Lynch then issued a Wire Flash noting the 
loan cancellation and the change in the QRQ rating to 
“Hold/OK to Exchange.” This rating change, which 
Pierce characterized as a significant downgrading, ad- 
vised against further purchases but permitted Merrill 
Lynch’s account executives to suggest to their 
customers that they either retain their shares of 
Scientific or exchange them for the shares of another 
company. 


On October 7, 1969, Scientific issued a Notice of Spe- 
cial Meeting of Stockholders for its proposed merger 
with Graham® Pierce testified that he read the proxy 
materials on October 20, 1969 or shortly thereafter. 
These materials disclosed that Scientific had $2 million 
in debts which were past due as of September, 1969 
and that its notes payable to banks had increased from 





® This Notice of Special Meeting of Stockholders which 
was filed with the Commission was issued in lieu of 
Scientific’s annual proxy statement. 


SEC DOCKET/649 








zero on April 30, 1969 to $4 million by June 30, 1969.’ 
For the four month period ending August 31, 1969, the 
proxy material disclosed that while Scientific’s sales 
had increased to $3,374,116 from $2,814,793 for the 
same period in 1968, Scientific had incurred a loss of 
$2,069,958 compared to a profit of $11,539 for the same 
period. On October 31, 1969, the shareholders of 
Graham voted against the merger with Scientific, thus 
depriving Scientific of access to Graham assets. In a 
conversation with Scientific’s President on November 
7, 1969 Pierce was told that Scientific was having 
difficulties with its suppliers and needed $3 million. 


On November 10, 1969, Merrill Lynch changed its 
rating on Scientific to a ‘‘No Opinion’’ leaving its 
customers without guidance. At about the time, Merrill 
Lynch held approximately 27% of the outstanding 
shares of Scientific on behalf of its customers. Shortly 
thereafter, Scientific filed a petition for an arrangement 
under Chapter XI of the Bankruptcy Act. 


Finally with regard to the build up of Scientific’s 
backlog, between June 6, 1969 and August 8, 1969, 
management reported an additional $10 million in 
orders from four companies about which Pierce knew 
almost nothing. Further, these four companies were 
short on funds and did not have the financial ability to 
purchase the computers.® This build-up was highly 
suspect and appears to have been announced by 
Scientific to divert attention from its accelerating 
problems. 


These developments should have constituted clear 
warning signals, both as to the credibility of Scientific’s 
management and the true financial condition of 
Scientific itself: Pierce’s failure to recognize the 
significance of these developments and to conduct 
further investigation resulted in the continuation of 
recommendations to purchase or hold Scientific which 
lacked an adequate basis. 


In addition, certain of the information received by 
Pierce from the account executive in Dallas and, to a 
lesser extent, from the company itself, appears to have 
been material, non-public information. While that 
information was never specifically included in the texts 
of the QRQ opinions or the Wire Flashes, it is 





7Part of the proposed $4.5 million Commercial Credit 
loan was to be used to pay off past due debt. 


8The officers of these companies at the hearing that 
they viewed their agreements with Scientific as mere 
purchase options at a set price which, contrary to 
industry practice, had no penalty clauses for non- 
performance. 
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reasonable to infer that this information formed, in 
part, the basis of Pierce’s generally optimistic opinion. 


During the December 4, 1968 meeting with 
management Pierce was told that Scientific had 
received its first order for the 6700 computer two weeks 
before the contract was signed and almost a month 
before the information was released to the public. 
Pierce also was told that Scientific had increased its 
backlog to $5 million and that the company might 
announce that figure shortly. It was not until two 
months later, February 3, 1969, that the backlog figure 
was released to the public. 


Applicable Legal Principles 


In discharging its responsibility to oversee the selling 
practices of securities firms, the Commission has long 
held broker-dealers to high standards of honesty and 
fair dealing. The need for such high standards is based 
on the Commission’s recognition of the potential for 
fraud and deception in the securities markets due to the 
unique and intangible nature of securities which 
Congress has characterized as ‘‘intricate mer- 
chandise.’’ ° 


When a broker-dea!er recommends a security to its 
customer it represents that it has conducted a 
reasonable investigation of that security and that there 
exists a reasonable basis for the recommendation. In 
Hanly v. SEC, 415 F2d 589 (1969), the Court of 
Appeals for the Second Circuit summarized the strict 
standards against which the actions of a salesman” 
must be judged: 


He cannot recommend a security unless 
there is an adequate and reasonable basis 
for such recommendation. He must disclose 
facts which he knows and those which are 
reasonably ascertainable. By this recom- 
mendation he implies that a reasonable 
investigation has been made and that his 
recommendation rests on the conclusion 
based on such investigation. Where the 
salesman lacks essential information about a 
security, he should disclose this as well as 
the risks which arise from his lack of 
information. (footnote omitted) supra, 415 
F. 2d 597. 





%See, House Report No. 85, 73rd Congress, 1st 
Session (1933), at p. 8. 


'0The reasonable basis standard applies with equal 
force to broker-dealers and security analysts. See Ross 
Securities, Inc., 41 S.E.C. 509, 514, n. 7 (1963); Heft, 
Kahn & Infante, Inc., 41 S.E.C. 379, 390 (1963). 
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The quantum of investigation will vary on the facts of 
each situation. To illustrate, it is clear that an 
unseasoned company such as Scientific requires a more 
thorough investigation than a well-established 
company. In no event will ‘‘blind reliance’’ upon a 
company’s management alone be sufficient to con- 
stitute a reasonable investigation. All too frequently, 
the self interest of a company’s management will color 
its presentation of the facts in a manner which vitiates 
the reliability of the information."' A recommendation 
by a broker-dealer is perceived by a customer as (and it 
in fact should be) the product of independent and 
objective analysis can only be achieved when the scope 
of the investigation is extended beyond the company’s 
management. See, e.g., Levine v. Sec (415 F.2d 589, 
596-97, supra. The fact that Scientific’s management 
disseminated inaccurate and misleading information to 
Pierce and others will not excuse Pierce’s failure to 
conduct a reasonable investigation. 


While the duty to go beyond the self-serving 
statements of management is present from the 
initiation of a recommendation, this duty is all the more 
compelling in the presence of ‘‘red flags’’ or ‘‘warning 
signal’’ The receipt of information basis for a 
recommendation necessarily demands a detailed 
investigation,. This is especially true when projections 
made by a company fail to materialize. Any credence 
previously given to such projections must be carefully 
re-evaluated with a jaundiced eye. Van Alstyne, Noel & 
Co., 33 §.D.C. 593 (1953). And, when adverse 
information becomes known, it must be communicated 
to customers. Richard J. Buck & Co. 43 S.E.C. 993 
aff'd sub nom. Hanly v. S.E.C., 415 F.2d 589 (2d Cir. 
1969). 


Further, we find that some of the information relied 
upon to form the basis of the Merrill Lynch 
recommendation which resulted in the purchase and 
sale of Scientific shares by customers was material 
non-public information. Such conduct is also violative of 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder. See, e.g., SEC v. Texas Gulf Sulphur 
Company, et al. 401 F.2d 833 (2d Cir. en banc 1968) 
cert. denied, sub nom., Kline v. SEC, 394 U.S. 976 
(1969). 


Our conclusion that Merrill Lynch willfully violated the 
anti-fraud provisions of the securities laws in connec- 
tion with the recommendation and sale of Scientific 
does not rest solely on Pierce’s inadequate investiga- 
tion of Scientific. We find that Merrill Lynch is also re- 
sponsible for the false and misleading statements of 
twenty-eight of the forty-seven respondent account 





"We do ot suggest that information from management 
be ignored, but rather that such information be 
verified. 


executives. This conduct is described in a subsequent 
portion of this opinion. 


We recognize that Merrill Lynch is a very large 
securities firm and that Scientific was but one of the 
many securities recommended by its salesmen during 
the relevant period. However, it is clear from the record 
that Merrill Lynch had more than a passing interest in 
Scientific. From March 1, 1968 through Novmeber 21, 
1969, Merrill Lynch traded in excess of 1.4 million 
shares of Scientific. These transactions had a total 
dollar value of nearly $100 million and accounted for 
substantial trading profits and commissions for Merrill 
Lynch. More than 4,000 of Merrill Lynch’s customers 
purchased shares of Scientific during 1968 and 1969. 


For nineteen months, Merrill Lynch maintained a 
favorable research opinion on Scientific during which 
time the firm not only permitted but encouraged 
account executives to recommend the purchase of 
Scientific to suitable accounts.'2 In addition to the dis- 
semination of QRQ opinions and Wire Flashes through- 
out the Merrill Lynch retail sales system, Merrill Lynch 
generated additional interest in Scientific through tele- 
phone conference calls between the Over-the-Counter 
Marketing Department in New York and groups of 
account executives located in various branch offices 
around the country. Pierce’s discussions during 
meetings with account executives on his visits to two 
branch offices also served to generate interest in 
Scientific. 


In light of the above, it is evident that Merrill Lynch had 
a substantial interest in the recommendation and sale 
of Scientific by its account executives to the firm’s 
customers. It is also evident that the twenty-eight 
respondent account executives whom we find to have 
made false and misleading statements were acting 
within the course of their employment. Hence, Merrill 
Lynch is liable for the violations of these respondents” 





'2 Merrill Lynch policy prohibited account executives 
from recommending securities for which the Research 
Division did not have a favorable opinion. 


13 Our finding that Merrill Lynch violated the anti-fraud 
provisions through the acts of its account executives is 
grounded, inter alia, upon common law principles of 
agency. The doctrine of respondeat superior which has 
been held applicable to Commission enforcement 
proceedings is clearly apposite in this case. See, e.g., 
Armstrong Jones & Co. v. SEC, 421 F.2d 359, 362 (6th 
Cir.), cert. denied, 398 U.S. 958 (1970); Cady Roberts 
& Co., 40 S.E.C. 907, 911 (1961); H. F. Schroeder & 
Co., 27 S.E.C. 833 (1948); See, Sutro Bros. & Co., 41 
S.E.C. 470, 479 (1963): “Registrant as a firm can only 

—continued on next page 
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Though we are cognizant of the fact that the number of 
salesmen found to have violated the law with respect to 
Scientific is relatively small in terms of the size of 
Merrill Lynch’s total sales force, the nature of the 
violation was serious, the violations were not isolated 
instances of wrongdoing and the respondents’ 
misconduct was not limited to one or two branch offices 
within a single geographical area, but was 
widespread." It should be noted that as the number of 
the firm’s efforts to provide its customers with the pro- 
tection from fraud and deception to which they are 
entitled 5Further, large broker dealers, such as Merrill 
Lynch, must be particularly sensitive to the impact of 
their research recommendations upon the speculative 
securities of unseasoned companies. 


False And Misleading Statements Of The Respondent 
Account Executives 


According to the evidence adduced at the hearings the 
vast majority of Merrill Lynch’s customers who 
purchased shares of Scientific had never heard of the 
company prior to being introduced to it by their account 
executive. '© Common to the testimony of investor 
witnesses was the fact that their account executives 
went beyond the Merrill Lynch reserch opinion by 
making optimistic representations, varying in nature 
and degree, which had no reasonable basis in fact and 
were false and misleading. These representations 
included statements regarding the future price of 
Scientific’s shares, the comparability of Scientific’s 
growth potential to established, highly successful and 
well capitalized companies, the likelihood that 
Scientific’s shares would become listed on a national 
securities exchange, the soundness of an investment in 
Scientific and the quality of Scientific’s management. 


Most typical of the false and misleading statements 
made to various customers by the sanctioned account 
executives were representations concerning Scientific’s 
future price. Customers testified that they were told at 





act through its employees and agents, and the willful 
violations of its employees in the course of their 
employment must be considered the willful violations 
of the firm.” See also, e.g., SEC v. Cooper, 402 F. 
Supp. 516, 525, n. 31 (S.D.N.Y. 1975). 


4 Individual respondents, against whom violations are 
found herein, were based in 21 Merrill Lynch branch 
Offices. 

iSReynolds & Co., 39 S.E.C. 902, 916-17 (1960). 

6 The findings set forth in this portion of the opinion 


do not apply to those respondents against whom these 
proceedings are dismissed. 
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the time of their purchases that Scientific: would double 
in price in a short period of time; was expected to 
double its price within a year; had a very high potential 
to probably double its value in a very short period of 
time; should go up to $60 within six to nine months (at 
a time when its price was $30 per share); would pos- 
sibly go to $40 or $50 per share within a year (at a time 
when its price was $30 per share); was selling at $32, 
had been as high as $60 and was expected to go back 
to that point within six months; should reach a price of 
$100; could a $100 stock; and should not be sold until 
its price reached $100. 


These statements about the future price of Scientific 
varied in terms of the specific price rise mentioned, the 
time period in which the rise would occur and the use of 
such qualifying words as would, should, could, 
probably, and expected. Nonetheless, these statements 
were predictions of specific and substantial price 
increases made without a reasonable basis. 


We have consistently held that predictions of specific 
and substantial increases in the price of a speculative 
security of an unseasoned company are fraudulent and 
can not be justified.” During the course of the 
hearings, the respondents frequently contended that if 
such statements about Scientific’s future price were 
made they were not stated in terms of a guarantee but 
rather as being contingent upon the company attaining 
its sales and earnings projections. Even if we were to 
adopt that view of the evidence, it would matter little 
because predictions of substantial increases in price, 
under these curcumstances, need not be presented in 
terms of a guarantee in order to be fraudulent.’® 
Further, couching such statements in terms of 
probability or possibility does not alter the character of 
the violation.'? 


Almost as prevalent as the use of price predictions were 
comparisons of Scientific’s potential growth to the 





17 Alexander Reid & Co., Inc., 40 S.E.C. 986, 991 
(1962); accord, Armstrong Jones & Co., Securities Ex- 
change Act Release No. 8420 at 9 (Oct. 3, 1968), aff’d 
421 F.2d 359 (6th Cir.), cert. denied, 398 U.S. 958 
(1970); Charles P. Lawrence, Securities Exchange Act 
Release No. 8213 at 3 (Dec. 19, 1967), aff'd, 398 F. 2d 
276 (ist Cir. 1968); Hamilton Waters & Co., Securities 
Exchange Act Release No. 7725 at 4 (Oct. 18, 1965). 


'8 James DeMammos, 43 S.E.C. 333(1967), aff’d, No. 
31469 (2d Cir. 1967); Mac Robbins & Co., Inc., 41 
S.E.C. 116 (1962), aff'd sub nom. Berko v. SEC, 316 
F.2d 137 (2d Cir. 1963); Alexander Reid & Co., Inc. 40 
S.E.C. 986 (1962). 


"Alexander Reid & Co., Inc., supra, at 990. 

















growth experienced by established companies such as 
IBM; Scientific’s potential for price appreciation was 
comparable to that of IBM; Scientific’s stock was going 
to be like IBM’s stock; and Scientific had the potential 
to be another IBM or Xerox. 


These comparisons were totally unwarranted. In 1968 
and 1969, Scientific had a weak and steadily 
deteriorating financial condition, it had never earned a 
profit, the company was unable to acquire capital 
needed to sustain its operations, it was unable to com- 
plete the development, manufacture and delivery of 
some of its products and it operated in the highly com- 
petitive environment of the computer industry which 
was already populated by several large successful 
companies. In contrast to Scientific, IBM was a well 
financed, experienced, diversified and highly success- 
ful manufacturing company when it pioneered the 
development of the computer. 


These comparisons of Scientific to IBM impliedly re- 
presented to potential investors that Scientific would 
enjoy a remarkable price appreciation similar to that 
experienced by IBM. Such comparisons were made 
without adequate factual support and are found to be 
willfull violations of the anti-fraud provisions of the 
securities laws. ?° 


Several misrepresentations were made by various 
account executives regarding Scientific’s future 
prospects for listing on a national securities exchange. 
Customers testified they were told that: Scientific 
would be listed on the New York or American Stock 
Exchange within a year; other customers testified that 
they were advised that there was a possibility Scientific 
could be listed on the New York or American Stock 
Exchange in the near future. These statements were 
made in connection with purchases of Scientific’s 
shares and had the effect of making an investment in 
Scientific more attractive to investors. In several 
instances, statements with regard to the future listing 
of Scientific were made by account executives to 
assuage the concern of investors who had never pur- 
chased an over-the-counter security. 


Representations that Scientific’s shares would, could or 
possibly could be listed on the New York or American 
Stock Exchange within a year or in the near future 
during 1968 and 1969 were made without reasonable 





20 Melvyn Hiller, Securities Exchange Act Release No. 
8476 (Dec. 24, 1968), aff’d, 429 F.2d 856 (2d Cir. 1970); 
Isthmus S.S. & Salvage Co., Securities Exchange 
Release No. 7400 (Aug. 20, 1964); Johnston & Co., 
Inc., Securities Exchange Act Release No. 7391 (Aug. 
14, 1964); Whitehall Corp., 38 S.E.C. 259, 266-67 
(1958). 


basis. Scientific’s history of losses precluded listing on 
either Exchange since both Exchanges required that a 
company have earnings for at least three consecutive 
years prior to listing.2' Having had no reasonable basis 
to support these statements regarding the listing of 
Scientific’s shares, such statements are found to be 
false and misleading and violative of the anti-fraud pro- 
visions of the securities lav.s. 2? 


Interspersed among the various affirmative mis- 
representations made in connection with the 
recommendation and sale of Scientific’s shares to 
Merrill Lynch customers were omissions by the account 
executives to state material adverse facts regarding 
Scientific’s true financial condition and the degree of 
risk involved in the purchase of the company’s 
securities. For example, many customers testified that 
they were never told that Scientific had a history of 
losses or that the June 9, 1969 Wire Flash indicated 
Scientific estimated it would lose $1.55 million for fiscal 
year 1969. Further, numerous customers were not 
informed of the highly speculative nature of Scientific’s 
shares or that Merrill Lynch only recommended the 
purchase of Scientific’s shares to those accounts willing 
to assume major risks. These omissions, considered in 
the context of recommendations in which optimistic 
misstatements regarding Scientific were made, were 
false and misleading. 


A glaring example of the use of misstatements and 
omissions in connection with the recommendation and 
sale of shares of Scientific was the activity of a Merrill 
Lynch salesman in the period after October 16, 1969. 
On October 16, 1969, the Merrill Lynch research 
department issued a Wire Flash which stated that 
Scientific announced Commercial Credit had cancelled 
an agreement to lend Scientific $3.5 million.2? Because 
of this loan cancellation and due to ‘‘financial 
uncertainties’’» Merrill Lynch adjusted its research 
opinion from a Buy/Hold opinion to a Hold/OK to 
Exchange opinion. The Wire Flash advised its readers 





21Further, the records of both Exchanges disclosed 
that Scientific had never applied for listing with either 
of these Exchanges. 


22M.G. Davis & Co., Inc., 44 S.E.C. 153, 157 aff'd sub 
nom. Levine v. SEC, 436 F.2d 88 (2d Cir. 1971); 
Kennedy, Cabot & Co., Inc., 44 S.E.C. 216, 220-22 
(1970); Aircraft Dynamics International Corp., 41 
S.E.C. 566, 570 (1963); A.G. Bellin Securities Corp., 39 
S.E.C. 178, 182 (1959). 


23As reported in the Notice of Special Meeting of 
Stockholders, the loan under negotiation was for asum 
of $4.5 million. 
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‘we would avoid new purchases at present.’’ This 
salesman testified that he was on vacation at the time 
the Wire Flash was issued and did not return until 
October 26 or 27, 1969. Although he solicited a number 
of new purchases after those dates he testified that he 
had not read the above quoted admonition until 1971. 


Six of the nine customers who testified against this 
account executive purchased shares of Scientific based 
on his recommendation during the period from October 
27, 1969 through November 4, 1969. During this period, 
these customers testified they were told, among other 
things, that: Scientific’s financial condition was weil in 
hand; Scientific was underpriced at $21 and it would 
definitely move backup to $35 or $40; Scientific was 
managed by people who had worked for IBM and would 
make Scientific similar to IBM; though Scientific had 
some problems, the status of the company had not 
changed and the banks were still there with the money; 
Scientific’s price would appreciate to $45 or $50 within 
three to six months; and Scientific’s price had bottomed 
out. Each of these statements was made without a 
reasonable basis. This account executive omitted to tell 
these customers that Merrill Lynch no longer 
recommended the purchase of Scientific’s shares nor 
that Scientific had lost $1.6 million for fiscal year 1969. 
Further, some of these customers never received a copy 
of the October 16, 1969 Wire Flash from Merrill Lynch 
or the account executive. 


In addition to the misrepresentations and omissions 
which have been characterized heretofore in this 
opinion as being violative of the anti-fraud provisions of 
the securities laws, the record contains several 
instances of selling practices so inconsistent with a 
broker’s responsibility of fair dealing that they can not 
escape our comment. As an example, one customer 
testified that she received a telephone call from her 
account executive while she was busy at work. The 
account executive recommended Scientific to her 
saying that it was ‘‘just fabulous’’ but that he had only 
‘fone hundred shares left.’’ He pressed her for an 
immediate answer by telling her that he had someone 
else waiting to purchase these shares if she did not 
want them. The account executive also told her that 
Scientific was then selling at $33 but he was shooting 
for a $100 price. She purchased 75 shares of Scientific 
on May 19, 1969 based on her account executive’s 
recommendation. Such high pressure sales tactics 
without affording the investor an opportunity to 
carefully consider even the basic facts are hardly 
conducive to informed investment decision making and 
have long been condemned by the Commission. 


Also in May 1969, another account executive told his 
customer that he expected Scientific’s price would 
double within two to three weeks. The customer 
testified that this price prediction was expressed in 
terms of a guarantee. This account executive told his 
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customer that Scientific had been placed on Merrill 
Lynch’s ‘‘approved list’’ and Scientific’s price could be 
expected to move up very rapidly because of the large 
number of Merrill Lynch salesmen who would be 
recommending Scientific to their customers. Such a 
price prediction based not on the investment merits of 
Scientific but on the supposition that Merrill Lynch 
salesmen would be recommending the purchase of 
Scientific to their customers was a misleading sales 
practice. 


On March 9, 1969, The Dallas Times Herald published 
a feature article on Scientific entitled ‘‘Can Dallas Have 
its Own IBM.’’ A Merrill Lynch account executive 
employed in the Dallas office ordered 250 to 500 photo 
offset copies of the article and mailed a substantial 
number of these copies to various Merrill Lynch 
account executives throughout the country. These 
account executives in turn reproduced the article, 
affixed a sticker identifying the firm and the individual 
account executive and mailed copies to customers. For 
the most part, the article was sent to customers to 
reassure them as to Itheir investment in Scientific. In 
some instances, the article was used as a sales device. 


The article by itself was misleading. Its title ‘‘Can 
Dallas Have Its Own IBM’’ appears to ‘attach the 
glamour and prestige of IBM to Scientific. The 
substance of the article was overly optimistic and did 
nothing to dispel the implication of the title that 
Scientific may be another IBM. It contained self serving 
statements by Scientific’s president concerning the 
company’s projected sales, backlog of orders, products 
and the 20 per cent pre-tax profit margin for the 
computer industry. There was no mention of 
Scientific’s history of losses or the highly speculative 
nature of the security. Moreover, there was a reference 
to the sale of the company’s first $2.9 million 6700 time 
sharing computer system. The article stated that the 
company’s president believed Scientific would market 
100 of these time sharing systems during the next three 
years. At a price of $2.9 million per system the article 
suggested Scientific would have close to $300 million in 
sales over the next three years in addition to sales of 
their other computers. There was no reasonable basis 
in fact for such a projection. 


The manner in which certain Merrill Lynch salesmen 
utilized this article leads us to conclude that this article 
was adopted by these Merrill Lynch account executives. 
These account executives had the responsibility to 
exercise reasonable care to ascertain whether 
statements made in the article had sufficient factual 
support. Had this article been properly reviewed it 
could have been easily discovered that the article 
contained inaccurate and hyperbolic statements which 
were misleading. 
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During the relevant period, Merrill Lynch sponsored a 
series of public information seminars conducted by 
account executives. These seminars were designed to 
educate the public and to provide potential customers 
for the account executives. The public’s participation in 
these seminars was solicited through the use of 
advertisements in the press. 


The record herein discloses that in a few instances, 
during seminars, Merrill Lynch account executives 
recommended the purchase of Scientific to the general 
public and, in the course of doing so, violated the 
anti-fraud provisions of the securities laws. There is 
testimony which indicates that persons attending one of 
these seminars were told that Scientific could go to 
$55.00 per share (at a time when the market price was 
$30.00 per share( by the end of the year which was then 
four months away. In addition, they were also told that 
Scientific would be listed on the New York Stock 
Exchange and was an embryonic IBM. These 
statements which had no reasonable basis were 
designed to solicit purchases of Scientific’s shares. 


The use of educational forum or seminar to solicit 
purchases of a security in the above manner is a 
dangerous practice. It should be noted that under 
normal circumstances, persons attending such 
seminars are not knowledgeable investors (as has been 
borne out in the testimony of persons who actually 
attended seminars) and are highly susceptible to being 
misled. Consequently, salesmen are under a duty to 
exercise greater care when making sales presentations 
at seminars and public investment forums. 


Failure of Supervision 


A registered broker-dealer has an affirmative 
obligation to properly supervise the business activities 
of the firm. Merrill Lynch through its research 
department recommended the purchase of Scientific to 
members of the public after an inadequate 
investigation and continued to do so until October 16, 
1969. From that date until November 10, 1969, Merrill 
Lynch recommended that Scientific be held or 
exchanged. These recommendations were made 
despite numerous ‘‘red flags’’ which should have 
impelled further inquiry and investigation by its 
research department. In addition, the respondent 
account executives committed willfull violations of the 
anti-fraud provisions of the securities laws by the false 
and misleading statements and omissions of material 
facts in connection with transactions in Scientific’s 
shares entered into by members of the public. 


In both the instance of the research department and of 
the respondent account executives Merrill Lynch failed 
to exercise reasonable supervision over its employees 
with a view toward preventing violations. In so doing 


Merrili Lynch has breached a duty imposed by the 
Exchange Act. 


Public Interest 


After consideration of the offer of settlement of Merrill 
Lynch wherein the firm offers: to accept the imposition 
of acensure; to pay a sum of up to $1,600,000 pursuant 
to the terms of its offer to compensate customers of 
Merrill Lynch who suffered losses resulting from 
transactions in Scientific; to undertake to review, and, 
where appropriate, adopt new or modified guidelines 
relating to its research and sales activities; and, to 
undertake to review and, where necessary, strengthen 
its Account Executive Training Programs, the 
Commission accepts Merrill Lynch’s offer of 
settlement. 


In deciding to accept this offer, the Commission has 
given weight to the fact that the violations occuring 
herein, although serious in nature, related to a small 
portion of Merrill Lynch’s total business and a 
relatively small number of the firm’s total employees. 
The Commission recognizes that sirice the occurrence 
of the violations found herein Merrill Lynch has 
improved the quality of its research capability by 
increasing the number of security analysts the firm 
employs in its research department and by reducing the 
number of securities each analyst is assigned to follow. 
The Commission also recognizes that the violations took 
place in the somewhat speculative climate of the late 
1960’s when high technology companies were in vogue, 
however, the Commission warns that a speculative 
climate, no matter how rampant, will not attenuate 
duties imposed by the securities laws. 


Twenty nine individual respondents have submitted 
offers of settlement wherein seven individuals offer to 
accept suspensions and twenty two individuals offer to 
accept censures. After consideration of these offers, the 
Commission has determined to accept them as being in 
the public interest. None of these individuals have, 
prior to or subsequent to this proceeding, been 
sanctioned or disciplined by the Commission or any 
self-regulatory body. Further, at the time during which 
they committed violations, most of these individuals 
were relatively young and inexperienced in the 
securities industry. 


The Commission has also determined that it is 
appropriate and in the public interest to dismiss this 
proceeding against nineteen individual respondents. 
Further, the Commission has decided to discontinue 
this proceeding against respondent Louis T. Lichter 
who was not served with the Order for Proceeding and 
Notice of Hearing despite the diligent efforts of the 
staff. 
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Accordingly, IT 1S ORDERED, effective the second 
Monday after the date of this Order, that: 


(1) a) Merrill Lynch, Pierce, Fenner & 
Smith, Inc. be and is hereby, censured; 


b) Subject to the terms, conditions and 
undertakings in its offer of settlement 
Merrill Lynch, Pierce, Fenner & Smith, Inc. 
shall: 


i) pay a sum of up to $1,600,000 to 
compensate its customers who suffered 
losses resulting from transactions in the 
common stock of Scientific Control 
Corporation during the period March 1, 1968 
to November 21, 1969; such sum in the 
amount of up to $1,450,000 may be 
distributed pursuant to the settlement 
agreement entered into by Merrill Lynch, 
Pierce Fenner & Smith Inc. in the class 
action styled /In Re Scientific Control Cor- 
poration Securities Litigation-MDL 157; 


ii) review its guidelines and, where 
appropriate, adopt new or modified 
guidelines relating to its research and sales 
activities designed to prevent further 
violations and submit these new or modified 
guidelines to the Commission’s New York 
Regional Office within sixty (60) days of this 
Order; 


iii) review and, where necessary, strenghten 
its Account Executive Training Programs to 
prevent further violations; 


(2) Richard J. Murphy be and is hereby, 
suspended from association with any broker, 
dealer, investment adviser or investment 
company for a period of one hundred and 
twenty (120) days; 


(3) Gabriel Werba be and is hereby, 
suspended from association with any 
broker, dealer, investment adviser or 
investment company for a period of ninety 
(90) days; 


(4) Joseph A. Moyer be and is hereby, 
suspended from association with any broker, 


prohibit him from effecting commodities 
transactions on behalf of customers; 


(6) Percy Allen Fast be and is hereby, 
suspended from association with any broker, 
delaer, investment adviser or investment 
company for a period of thirty (30) days; 


(7) William Fagin be and is hereby, 
suspended from association with any broker, 
dealer, investment adviser or investment 
company for a period of ten (10) business 
days; 


(8) Forrest S. Murphey be and is hereby, 
suspended from association with any broker, 
dealer, investment adviser or investment 
company for a period of five (5) business 
days; 


(9) Thomas H. Blalock, Theodore B. Boots, 
Gerald Brice, Robert E. Draklich, John T. 
Duffy, James Eagan, Edward Flynn, 
Lawrence D. Ford, Thomas C. Gillon, 
Richard P. Hendon, Richard P. Johnson, 
Charles D. Kirkham, Ernest Lambert, Jr., 
Howard E. Lee, Wilbur D. Marsh, David 
Phelps, Willard W. Pierce, Randy W. 
Pirkle, Edwin T. Sells, Charles L. Wickham, 
Jr., Jerry Williams, and Frank M. Wooten 
be and are hereby, censured. 


IT IS FURTHER ORDERED that: 


(10) This proceeding be and is hereby, 
dismissed against the following persons: 


Leonard Albert, Philip E. Albrecht, Chester 
H. Arnold, James E. Austin, Jr., Richard M. 
Bowman, Charles F. Cameron, Thomas L. 
Caughran, Richard E. Connor, George 
Hoover, Max D. Isaacman, James Luntz, 
Alexander L. Mazour, Kenneth J. Miller, 
Patrick Ney, Joseph G. Polchinski, Charles 
Reeves, John M. Rogers, Joseph Yzurdiaga 
and William H. Zufall, I. 


(11) This proceeding be and is hereby, 
discontinued as to Louis T. Lichter. 





By the Commission. (Chairman Williams, Commis- 
sioners Loomis, and Evans. Commissioners Pollack and 
Karmel not participating.) 


dealer, investment adviser or investment 
company for a period of sixty (60) days; 


(5) John J. Ruzicka be and is hereby, rem 
suspended from association with any broker, George A. Fitzsimmons 
dealer, investment adviser or investment Secretary 

company for a period of thirty (30) days, 
except that such suspension shall not 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14150/November 9, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE 


File No. SR-PSE-77-32 


The Pacific Stock Exchange Incorporated submitted a 
proposed rule change under Rule 19b-4 to amend Rule 
IX to reduce fees associated with the purchase and 
transfer of memberships. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 14, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-PSE-77-32. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14151/November 9, 1977 


PROGRAM FOR ALLOCATION OF REGULATORY 
RESPONSIBILITIES PURSUANT TO RULE 17d-2 


Notice of Filing of MSE/CSE Plans 
[File No. 4-269] 
The Midwest Stock Exchange, 


Incorporated (the 


‘‘MSE’’) and the Cincinnati Stock Exchange (the 
““CSE’’) filed with the Commission a plan for allocation 
of regulatory responsibilities pursuant to Rule 17d-2 (17 
CFR 240.17d-2) (‘‘section 240.17d-2’’) on June 9, 1977. 


The proposal provides that the self-regulatory 
organization designated to examine for compliance with 
applicable financial responsibility rules (‘‘the desig- 
nated examining authority’’ of ‘‘DEA’’) pursuant to 
Rule 17d-1 (17 CFR 240.17d-1) (‘‘section 240.17d-1’’) 
would be responsible for processing and acting on 
certain applications submitted by members of MSE and 
CSE (‘‘dual members’’). The MSE would continue to be 
responsible, subject for further allocation pursuant to 
section 240.17d-2, for application for MSE registered 
representatives certified as qualified to handle accounts 
involving options transactions. However, the two 
exchanges would each retain separate responsibility for 
applications of persons who are, or apply to become, 
regular, limited, proprietary, regular equity or options 
members and who propose to join or become associated 
with a dual member. 


The DEA would be responsible for reviewing advertise- 
ments, market letters, research reports, sales 
literature, radio, television and writing and speaking 
activities of dual members except in relation to MSE 
listed options. it would also be responsible for taking 
appropriate action on all inquiries and complaints 
involving dual members. 


The DEA would be responsible for conducting examina- 
tions for compliance with financial, operational and 
sales supervision by dual members, except that the 
MSE would continue its responsibilities in the area of 
options sales practices. It would conduct all special 
examinations except that both the DEA and the other 
exchange reserve the right to participate in any special 
examinations. 


The DEA would be responsible for review of and 
subsequent action on or in respect of dual members’ 
Financial and Operational Combined Uniform Single 
(FOCUS) Report and any generally applicable financial 
reporting requirements. The CSE would submit to the 
MSE for CSE members of the Midwest Clearing Cor- 
poration a summary of certain pre-defined key data 
from the monthly FOCUS Reports or a copy of such 
FOCUS Reports. The DEA would also be responsible 
for review, approval and retention of all partnership 
agreements, corporate certificates, by-laws, subordin- 
ated loan agreements and related agreements and 
amendments including clearing agreements. 


Further, the DEA would be responsible for disciplinary 
investigations and proceedings involving dual members 
except insofar that the other exchange may assume 
jurisdiction in investigations relating uniquely to the 
transactions of business on the other exchange. 
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In order to assist the Commission in determining 
whether to approve this plan and relieve the party not 
designated to the specified responsibilities, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within thirty (30) 
days from the date of the publication of this notice in 
the Federal Register. Persons wishing to comment 
should file six (6) copies thereof with the Secretary of 
the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. 4-269. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W. Washingotn, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14152/November 9, 1977 


PROGRAM FOR ALLOCATION OF REGULATORY 
RESPONSIBILITIES PURSUANT TO RULE 17d-2 


Notice of Filing of NYSE/CSE Plans 
[File No. 4-270] 


The New York Stock Exchange, Inc. (‘‘NYSE’’) and the 
Cincinnati Stock Exchange (‘‘CSE’’) filed with the 
Commission a plan for allocation of regulatory respon- 
sibilities pursuant to Rule 17d-2 (17 CFR 240.17d-2) 
(‘‘section 240.17d-2’’) on June 23, 1977. 


The proposal provides that the NYSE would be respon- 
sible for processing and acting on certain applications 
submitted by members of NYSE and CSE (‘‘dual 
members’’). However, both the NYSE and the CSE 
would continue their separate responsibilities for those 
persons who are, or apply to become, regular or pro- 
prietary members and who propose to join or become 
associated with a dual member; and the CSE will retain 
responsibility for approval of applications to become 
limited members of the CSE. 


The NYSE would be responsible for reviewing adver- 
tisements, market letters, research reports, sales 
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literature, radio, television and writing and speaking 
activities of dual members. All inquiries and complaints 
involving dual members received by the CSE would be 
referred to the NYSE who would be responsible for 
taking appropriate action, However, the CSE would 
retain responsibility for those inquiries and complaints 
involving trades executed and other activities on the 
CSE. 


The NYSE would be responsible for conducting 
examinations for compliance with financial, operational 
and sales supervision by dual members. It would 
conduct all special examinations except that both the 
NYSE and the CSE reserve the right to participate in 
any special examinations. 


The NYSE would be responsible for review of and sub- 
sequent action on or in respect of dual members’ 
Financial and Operational Combined Uniform Single 
(FOCUS) Report and any generally applicable financial 
reporting requirements. The NYSE would also be 
responsible for review, approval and retention of all 
partnership agreements, corporate certificates, by- 
laws, subordinated loan agreements and _ related 
agreements and amendments including clearing 
agreements. 


Further, the NYSE would be responsible for 
disciplinary investigations and proceedings involving 
dual members except insofar that the CSE may assume 
jurisdiction in investigations relating uniquely to any 
activity or transaction of business on the CSE. 


In order to assist the Commission in determining 
whether to approve this plan and relieve the party not 
designated to the specified responsibilities, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within thirty (30) 
days from the date of the publication of this notice in 
the Federal Register. Persons wishing to comment 
should file six (6) copies thereof with the Secretary of 
the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. 4-270. 


Copies of the submission and of all written comments 
will be available for insepction at the Securities and Ex- 
change Commission’s Public Reference room, 1100 L 
Street, N.W. Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 




















SECURITIES EXCHANGE ACT OF 1934 
Release No. 14153/November 9, 1977 


PROGRAM FOR ALLOCATION OF REGULATORY 
RESPONSIBILITIES PURSUANT TO RULE 17d-2 


Notice of Filing of AMEX/CBOE/MSE/PHLX/PSE 
Plan With Respect to Responsibility for Options Regu- 
lation 


[File No. 4-272] 


The American Stock Exchange, Inc. (‘‘AMEX’’), the 
Chicago Board Options Exchange, Inc., (‘‘CBOE’’), the 
Midwest Stock Exchange, Incorporated (‘‘MSE’’), the 
Philadelphia Stock Exchange, Inc. (‘‘PHLX’’) and the 
Pacific Stock Exchange, Inc. (‘‘PSE’’) have filed with 
the Commission a plan for the allocation of regulatory 
responsibilities pursuant to Rule 17d-2 (17CFR 
240.17d-2) (‘‘section 240.17d-2’’) on July 8, 1977. The 
major provisions of the proposal are as follows. 


The five participating self-regulatory organizations 
(‘‘participating SRO’s’’) would operate a coordinated 
program for the allocation of examination and certain 
other regulatory functions with respect to compliance 
with rules relating to transactions in options by those 
members qualified to conduct a non-member customer 
business on more than one exchange trading listed 
options. The program would be administered by a joint 
committee (the ‘‘Committee’’) composed of one 
representative of each participating SRO. Commencing 
on January 2, 1978, and annually thereafter, the 
Committee would assign a participating SRO as 
primary regulator for each member on the following 
basis: 1) where a participating SRO is the designated 
examining authority (the ‘‘DEA’’) of a member pur- 
suant to 17 CFR 240.17d-1, the DEA would be ‘‘primary 
regulator’ for such member; 2) where no participating 
SRO is the DEA, the ‘‘primary regulator’’ would be a 
participating SRO other than the member’s primary 
regulator during the preceding year. The Committee 
would make this assignment on the basis of geographi- 
cal considerations, staff resources, and other pertinent 
criteria. 


The primary regulator would conduct at least an annual 
sales practice examination. The primary regulator 
would furnish those participating SRO’s of which the 
member is a member a report of such examination. 


With respect to the processing of customer inquiries 
and complaints, the plan provides that 1) where the 
inquiry or complaint related exclusively to the market of 
one participating SRO, that SRO would review it; 2) 
where the inquiry or complaint refers to transactions or 
matters having reference to markets of more than one 


participating SRO, the SRO receiving it would investi- 
gate the complaint but would, however, notify other 
involved participating SRO’s prior to taking any action. 


Investigation into the terminations of registered 
personnel for cause would be allocated on essentially 
the same basis as are customer inquiries and 
complaints except that, where the investigation refers 
to transactions or matters having reference to markets 
of more than one participating SRO, the primary 
regulatory would review it unless the Committee 
assigns it to another participating SRO. 


In the event that the primary regulator should deter- 
mine that disciplinary action is warranted, that partici- 
pating SRO would be responsible for taking the 
appropriate action. Where more than one participating 
SRO determines that formal disciplinary action is 
required, the Committee shall assign jurisdiction to one 
participating SRO based on criteria established in the 
plan. The participating SRO responsible for initiating 
the disciplinary proceedings would conduct such 
proceedings in accordance with its own rules and 
practices. All other participating SRO’s would: 1) make 
available all relavant records, reports, and information 
which they have, and 2) retain the right to bring 
separate disciplinary proceedings should they consider 
such action appropriate. 


The plan provides that each participating SRO would 
make available certain relevant information and would 
provide appropriate notice of actions taken with 
respect to examinations, customer inquiries and 
complaints, and terminations of personnel for cause. 


In order to assist the Commission in determining 
whether to approve this plan, interested persons 
are invited to submit written data, views and argu- 
ments concerning the submissions within thirty (30) 
days from the date of publication of this notice in the 
Federal Register. Persons wishing to comment should 
file six (6) copies thereof with the Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 
Reference should be made to File N. 4-272. 


Copies of the submission and of all written comments 
will be available at the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14154/November 9, 1977 


PROGRAM FOR ALLOCATION OF REGULATORY 
RESPONSIBILITIES PURSUANT TO RULE 17d-2 


Notice of Filing of MSE/MCC/MSTC Plans 


[File No. 4-268] 


The Midwest Stock Exchange, Incorporated (‘‘MSE’’) 
filed with the Commission a plan for the allocation of 
regulatory responsibilities pursuant to Rule 17d-2 (17 
CFR 240.17d-2) (‘‘section 240.17d-2’’) with the 
Midwest Clearing Corporation (‘‘MCC’’) and the 
Midwest Securities Trust Company (‘‘MSTC’’), 
two-wholly owned subsidiaries, on June 9, 1977. 


The proposal provides that, for any registered broker or 
dealer which is a participant of MCC or MSTC, the self- 
regulatory organization designated to examine for 
compliance with applicable financial responsibility 
rules (‘‘the designated examining authority’’ of 
‘*‘DEA’’) pursuant to Rule 17d-1 (17 CFR 240.17d-1) 
(‘‘section 240.17d-1’’) would be responsible for reviews 
of, and subsequent action with respect to these 
members’ Financial and Operational Combined 
Uniform Single (FOCUS) Reports and any generally 
applicabale financial reporting requirements. These 
responsibilities would include determination of 
compliance with the rules related to capital, margin, 
operations, books and records, reporting and filing of 
documents. 


The MSE’s plans for the allocation of regulatory re- 
sponsibilities with other self-regulators will provide 
that each self-regulator who functions as the DEA for 
any participant of MCC would provide to the MSE a 
summary of certain key data from the monthly FOCUS 
Report or a copy of this report. Every member will 
however, be required to send a copy of the annual 
audited report of financial statements to each of the 
self-regulators of which it is a member. 


MCC and MSTC would continue to bear the responsi- 
bility for reviewing financial information for all partici- 
pants who are not registered broker-dealers and for 
disciplinary investigations and proceedings involving 
MCC or MSTC participants and their associated 
persons for any activity having a unique reference to 
the clearing operations or rules of MCC/ MSTC. 


MCC and MSTC would reserve the right to participate 
in any special examination for cause with respect to a 
MCC/MSTC participant. In addition, MCC or MSTC 
may examine MSE files containing pertinent financial 
examination reports with respect to MCC or MSTC 
participants when necessary. 
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In order to assist the Commission in determining 
whether to approve this plan and relieve the party not 
designated to the specified responsibilities, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within thirty (30) 
days from the date of the publication of this notice in 
the Federal Register. Persons wishing to comment 
should file six (6) copies thereof with the Secretary of 
the Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. 4-268. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W. Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14155/November 9, 1977 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE DEPOSITORY TRUST 
COMPANY 


(File No. SR-DTC-77-11) 


The Depository Trust Company (‘‘DTC’’) submitted on 
October 28, 1977, a proposed rule change, pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934, 
establishing a fee imposed upon participants utilizing 
DTC’s dividend reinvestment service. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such proposed 
rule change, the Commission may summarily abrogate 
the rule change if it appears to the Commission that 
such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 14, 
1977. Interested persons are invited to submit 
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written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring to 
make written submissions should file six copies thereof 
with the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-DTC-77-11. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be avail- 
able at the principal office of the above-mentioned self- 
regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14156/November 9, 1977 


The Commission today sent a letter to the Chicago 
Board Options Exchange, Incorporated regarding that 
Exchange’s proposal to adopt Rule 4.18 prohibiting 
‘‘front-running’’ The text of the letter is as follows: 


The Commission has considered the proposal 
submitted pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934 (the ‘‘Act) by the Chicago Board 
Options Exchange, Incorporated (‘‘CBOE’’) to adopt its 
proposed Rule 4.18 which would prohibit, in certain 
circumstances, trading commonly referred to as 
“front-running” (File No. SR-CBOE-76-8). The Com- 
mission regrets that its consideration of the proposed 
rule has been delayed, but, as you are aware, the 
proposal raises several complex legal and policy 
questions. 


‘*Front-running’’ is a term commonly used to describe 
the practice of trading a security while in possession of 
unreported information concerning a block transaction 
in the same or a related security. Because of the deriva- 
tive nature of the pricing of options, it is usually 
associated with the trading of options based upon 
knowledge of an unreported block transaction in the 
underlying security which presents an opportunity to 


take an options position at a more favorable premium 
than would be available immediately after the publica- 
tion of the block transaction. The knowledge may relate 
to a transaction which has not been finally agreed to but 
which in the relevant circumstances is nonetheless 
almost certain to go through, or it may relate to a trans- 
action which has been consummated, but not yet 
reported. 


Proposed Rule 4.18 would prohibit certain kinds of 
front-running, namely (i) trading options with 
knowledge of a block transaction in an underlying 
security, or (ii) trading an underlying security with 
knowledge of a block transaction in an option traded on 
the CBOE covering that security, prior to the time infor- 
mation as to the block is publicly available, as defined 
in the accompanying interpretation. The proposal 
would prohibit such trading only if done for a 
proprietary or discretionary account, by a member of 
associated person, after the terms of the relevant block 
transaction had been agreed to by all parties to that 
transaction. For purposes of the rule, a ‘‘block’’ is 
defined at 10,000 or more shares of an underlying 
security or options covering such number of shares. 


The Commission shares the concern evidenced by the 
proposed rule. Moreover, it seems evident that such 
behavior on the part of persons with knowledge of 
imminent transactions which will likely affect the price 
of the derivative security constitutes an unfair use of 
such knowledge. Therefore, the Commission believes 
that conduct of this nature is addressed by the CBOE’s 
Rule 4.1, captioned ‘‘Just and Equitable Principles of 
Trade’’. The Commission recommends that the 
Exchange publish examples of front-running activities 
which violate that rule (but not interpretations of the 
rule) so as to make clear the application of Rule 4.1 to 
front-running. Any such examples, of course, would 
make clear that other similar conduct not described 
may also be prohibited by Rule 4.1. 


The Commission recognizes that Rule 4.1 embodies a 
broad, flexible standard which necessarily involves 
consideration of all the surrounding factual circum- 
stances. The Commission believes that most of the 
problems of front-running can be appropriately 
addressed by reference to such a broad rule. The line 
which separates appropriate hedging and other legiti- 
mate activity and front-running is not always clear, and 
a broad rule provides the flexibility to examine conduct 
in the circumstances of the individual transaction. 
Nonetheless, the Commission would have no objection 
to the Exchange adopting a non-exclusive rule which 
prohibited certain types of activities which it defined as 
front-running. Thus, proposed Rule 4.18, if modified to 
reflect the concerns expressed below, would appear to 
be an appropriate exercise of the Exchange’s regula- 
tory authority. 
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BACKGROUND 


A tender offer can be for cash, for an exchange of the 
offeror’s securities or a combination of cash and 
securities, and is usually open for a specified period of 
time. Partial offers are characterized by the risk that 
not all shares tendered will be accepted. 


Prior to 1968, tender offers and the conduct of the parti- 
cipants in such offers were largely unregulated. As the 
number of tender offers increased, it became apparent 
that the tender process was susceptible to a number of 
abuses tending to disrupt the fairness and orderliness 
of the trading markets for the securities of both the 
person making a tender offer (the ‘‘offeror’’) and the 
person whose securities were sought in the tender offer 
(the ‘‘target shareholder’’). Congressional awareness 
of these abuses and the increasing popularity of the 
tender offer as a technique for acquiring control of 
public companies * resulted in the introduction of 
federal legislation intended to provide comprehensive 
and evenhanded protection to all participants in the 
tender offer process. ° After extensive hearings, legisla- 
tion, adding Sections 13(d), 13(e), 14(d), 14(e) and 14(f) 
to the Act* was adopted in 1968 (the ‘‘Williams Act’’) 
(15 U.S.C. 78m(d), m(e), n(d), and n(f)]. Section 14(e) 
of the Act makes it unlawful for ‘‘any person. . . to 
engage in any fraudulent, deceptive or manipulative 
acts or practices in connection with any tender offer or 
request or invitation for tenders. ...’’ In 1970, 
Section 14(e) was amended to give the Commission 
rulemaking authority to define and prohibit such acts 
and practices. 


In order to reduce or eliminate the risks of partial 
acceptance during tender offers, a person who desired 
to have his securities accepted in full at the tender offer 
price (and who, for example, estimated 50 percent 





2Although the legislation which eventually was 
enacted was directed at takeover bids, tender offers are 
not necessarily limited to those undertaken for the 
purpose of acquiring control. Thus, a tender offeror 
may include the issuer of the subject securities as well 
as an unrelated individual, group, or corporation. 


3The original tender offer legislative proposal was 
introduced by Senator Harrison A. Williams in 1965. 
Subsequently, the bill was substantially revised and S. 
510, the legislative proposal which formed the basis for 
the bill which was eventually enacted, was introduced 
in the Senate in 1968. 


4Pub. L. 90-439, 82 Stat. 455 (July 29, 1968). 
‘Pub. L. 91-567, 84 Stat. 1497 (December 22, 1970). 
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acceptance by the offeror) would indicate a desire to 
tender twice as many shares as he actually owned. 
Assuming his calculations (and estimates) were correct, 
the result would be that the offeror accepted all the 
shares the tendering person actually owned. This 
practice became known as short tendering. 


In testimony before the Subcommittee on Securities of 
the Senate Banking and Currency Committee in 1967 on 
the legislation which became the Williams Act, the 
Commission indicated its belief that short tendering 
represented an abuse of the tender process. il par- 
ticular, the Commission noted that, by tendering a 
greater number of securities than were owned, market 
professionals were able to secure acceptance of the dis- 
proportionately larger number of the securities 
tendered by them than other persons, tendering only 
securities which they owned, could obtain.’ The 
Senate Banking and Currency Committee agreed with 
the concern expressed by the Commission with respect 
to the abuses caused by short tendering but concluded 
that the Commission has ‘‘adequate power to deal with 
the abuse of short tendering under the antifraud pro- 
visions of the Securities Exchange Act.’’ 


Thereafter, pursuant to Section 10(b) of the Act, the 
Commission published proposed Rule 10b-4 for 
comment’? and, after reviewirig the comments re- 
ceived, adopted Rule 10b-4 on May 28, 4968,"° for the 
specific purpose of prohibiting short tendering. Rule 
10b-4 makes it a ‘‘manipulative or deceptive device or 
contrivance as used in Section 10(b) of the Act, for any 





6See Hearings on S. 510 Before the Subcomm. on 
Securities of the Senate Comm. on Banking and 
Currency, 90th Cong., 1st Sess. at 198-199 (1967) 
(“Hearings”). 


7This practice was facilitated by the willingness of 
offerors to accept guarantees of delivery by banks and 
members of national securities exchanges in lieu of 
actual delivery of certificates representing securities 
tendered. The Commission indicated that while this 
guarantee procedure was a “simple and reasonable 
provision commonly included in tender offers for the 
protection of certain stockholders,” the practice of 
short tendering which it facilitated was a “perversion” 
of the guarantee process. Hearings at 198-199. 


8S. Rep. No. 550, “Report to Accompany S. 510,” 90th 
Cong., 1st Sess. (1967) at 5. 


*Securities Exchange Act Release No. 8224 (January 3, 
1968), 33 FR 513 (1968). 


10 See note 1 supra. Rule 10b-4 was adopted prior to 
the passage of the Williams Act on July 29, 1968. 
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If the CBOE wishes to adopt a non-exclusive rule 
similar to proposed Rule 4.18, the Commission believes 
that two aspects of the proposed rule should be 
modified. First, the burden of proof placed on the 
Exchange by the provision in the proposed rule to the 
effect that knowledge of an individual within a member 
organization shall not be imputed to the organization or 
to other individuals within it is unwarranted and raises 
fundamental questions as to the proposed rule’s 
effectiveness. Secondly, the proposed rule fails to 
prohibit front-running for the accounts of customers by 
members who share with their customers the 
non-public information on which the trades of such cus- 
tomers would be based. Finally, the non-exclusive 
nature of the rule should be made clear—for example, 
that transactions involving blocks of less than 10,000 
shares may present opportunities for front-running 
should be self-evident, and the rule should make it 
clear that other instances of front-running are covered 
by Rule 4.1. 


The Commission recognized the efforts of the CBOE to 
address the difficult problems in the front-running 
area. The Commission expects shortly to make public 
results of inquiries which it has conducted regarding 
instances of front-running. The results of those 
inquiries may be useful to you in connection with 
your consideration of the Commission’s comments. You 
should also be aware that front-running, whether or not 
subject to specific self-regulatory rules, may violate 
provisions of the Act, and the Commission may deem it 
appropriate to take enforcement action. 


The Commission will defer further action on the pro- 
posed rule so as to provide the Exchange an oppor- 
tunity to consider the comments expressed in this letter 
and to advise the Commission of its Views. 


Sincerely, 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14157/November 9, 1977 


[File No. S7-728] 
SHORT TENDERING RULE 


Notice of Proposed Amendment of Rule 10b-4 Under 
the Securities Exchange Act of 1934. 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rulemaking. 


SUMMARY: The Commission proposes to amend its 
rule regulating the practice of ‘‘short tendering’”’ 
during tender and exchange offers. If adopted, the 
proposed amendments would provide definitions, and 
substantive antifraud provisions for the purpose of 
protecting investors, with respect to practices during 
tender offers for any securities. 


DATES: Comments should be submitted on or before 
January 13, 1978. 


ADDRESSED: Persons wishing to submit written 
views, data and arguments should file six copies of 
their comments with George A. Fitzsimmons, Secre- 
tary, Securities and Exchange Commission, Room 892, 
500 North Capitol Street, Washington, D.C. 20549. All 
submissions should refer to File No. S7-728 and will be 
available for public inspection at the Commission’s 
Public Reference Room, Room 6101, 1100 L Street, 
N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Mary 
Sebek, Office of Market Structure and Trading 
Practices, Division of Market Regulation, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. (202/755-8748). 


SUPPLEMENTARY INFORMATION: 


The Securities and Exchange Commission announced 
today that it has published for comment a proposal to 
amend Rule 10b-4 [17 CFR 240.10b-4] under the Securi- 
ties Exchange Act of 1934 (the ‘‘Act’’) [15 U.S.C. 78a et 
seq., as amended by Pub. L. No. 94-29, 89 Stat. 97 
(June 4, 1975)]. The Commission is also soliciting 
comment on certain policy questions relating to the 
tender process in connection with tender and exchange 
offers. Rule 10b-4 was adopted by the Commission on 
May 28, 1968,' for the purpose of prohibiting ‘‘short 
tendering,’’ i.e., tendering more shares than a person 
owns in order to avoid or reduce the risk of pro rata 
acceptance in tender and exchange offers for less than 
all the outstanding securities of a class (‘‘partial 
offers’’). The proposed amendments to Rule 10b-4 (the 
‘*Proposed Amendments’’), if adopted, would be 
promulgated pursuant to Sections 10(a), 10(b), 14(e) 
and 23(a) of the Act [15 U.S.C. 78j(a), j(b), n(e) and 
w(a)]. 





‘Securities Exchange Act Release No. 8321 (May 28, 
1968), 33 FR 8269 (1968). 
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person, in response to a tender offer for or a request or 
invitation for tenders of, any security’’ to tender securi- 
ties which he does not own. The Rule applies to all cash 
tender and exchange offers whether made by a third 
party or by the issuer of the securities sought." Para- 
graph (a) of Rule 10b-4 requires that, if a person 
tenders a security (or causes it to be tendered on his 
behalf, directly or indirectly, by means of a guarantee) 
he must own that security, as ownership is defined in 
paragraph (b) of the Rule. 


The Need for Amendment 


Since its adoption in 1968, Rule 10b-4 has contributed 
to the prevention of fraud and deception in connection 
with tender offers by promoting equality of opportunity 
and risk for all tendering securityholders. The Commis- 
sion, however, believes that short sales of securities 
sought in a tender offer (’’subject securities’’), loans of 
subject securities for purposes of facilitating such short 
sales and guarantees of delivery, in combination, can 
frustrate achievement of the Rule’s objectives. 


As more fully discussed below, the Commission is con- 
cerned that these practices in connection with partial 





11 Although exempt from the provisions of Section 
14(d), tender offers by an issuer are subject to the 
antifraud provisions of Section 14(e) of the Act. 


'2The Commission’s concerns may be illustrated by 
the following example: In a partial offer, A, the owner 
of 400 shares of the subject securities, tenders all of 
his securities by means of a guarantee of delivery from 
the broker. Immediately thereafter, A sells short to Be 
200 shares of the subject securities. B, having entered 
inio an unconditional contract to purchase the subject 
securities from A, but prior to receiving those 
securities, tenders the 200 shares which he is deemed 
to own by securing a guarantee of delivery from his 
broker. Before A is required to deliver securities to B in 
settlement of his short sale, the tender offer expires, 
and the offeror announces, that only 50 percent of the 
stock tendered (physically or through guarantees) will 
be accepted. A delivers 200 shares to B, who delivers 
100 shares to the offeror in satisfaction of the 
guarantees. In effect, A has successfully tendered all 
of his 400 shares while other tendering securityholders 
have been prorated. (Whether A receives a net price 
equivalent to what he would have received if the 400 
shares had been accepted in full by the offeror will 
depend on the price which he was able to receive for 
selling the 200 shares short and the price at which he 
covers his short sale.) Moreover, A’s short sale process 
created a new long position which resulted in a double 
tender of the same shares by both A and B. 
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tender offers can have much the same effect as short 
tendering, adversely affecting the fairness of the 
markets during and immediately after such offers and 
thwarting the goal of assuring equal treatment for all 
participants in tender offers.'? 


In addition to publishing the Proposed Amendments for 
comment, the Commission is soliciting comment on a 
number of policy questions and certain alternative 
approaches to the appropriate regulation of short 
tendering and other trading practices in connection 
with tender offers. 


Summary of Proposed Amendments 


Paragraph (b)(1) of the Proposed Amendments would 
require persons who tender (as defined in paragraph 
(a)(6)) subject securities to own the securities tendered 
or an equivalent security (as defined in paragraph 
(a)(3)) from the time of tender through the earlier of (i) 
the last date on which tenders may be made pursuant 
to the terms of the offer or (ii) the date on which the 
tender is rejected or withdrawn. Paragraph (b)(1) would 
also require tendering persons to deliver or cause to be 
delivered the subject securities tendered (or equivalent 
securities) to the tender offeror within the period speci- 
fied by the offer. '* 


Paragraph (b)(2) would prohibit a person from 
tendering a security on behalf of another person unless 
he reasonably believes that such person is and will 
continue to be in compliance with the requirements 
which would be imposed by paragraph (b)(1) of the Pro- 
posed Amendments. 


Paragraph (b)(3) would require a person guaranteeing 
the tender of securities (a ‘‘facilitating person’’)'> to (i) 





13 See note 16 supra, at 70-71; see also, 113 Cong. Rec. 
854-855 (1967). 


‘4 The Commission understands that it is customary 
for the terms of an offer to permit delivery of securities 
which have been tendered through a guarantee after the 
offer closes, i.e., the date after which no shares can be 
tendered. The Commission specifically solicits 
comments on the appropriateness of this practice and 
would like to receive examples of time periods used in 
particular offers, how and when offerors determine to 
return oversubscriptions and procedures followed by 
offerors between the close of an offer and the 
guarantee date. 


1S Paragraph (a)(8) of the Proposed Amendments 
would define a facilitating person as any person giving 
a guarantee that subject securities will be delivered to 
the person making an offer. 
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maintain a long position in the subject securities (or 
equivalent securities) for those on whose _ behalf 
guarantees are given equal to the amount of subject 
securities delivery of which is guaranteed, and (ii) have 
in his possession or under his control sufficient subject 
securities (or equivalent securities) to cover the 
aggregate amount of such securities as to which he has 
given guarantees. These obligations would continue 
throughout the period during which tenders may be 
made, or until a tender made by means of a guarantee 
has been rejected or withdrawn, whichever first occurs. 


Paragraph (b)(4) would prohibit any person from 
lending any security to another person during a tender 
offer unless the person lending the security reasonably 
believes that such loan is not for the purpose of facili- 
tating a tender by the person borrowing such securities 
for his own account. 


Paragraph (b)(5) would impose withdrawal obligations 
on a person who tendered on behalf of another and later 
learned that the person on whose behalf the tender was 
made did not own, or no longer owned, the subject 
security. 


Paragraph (b)(6) would prohibit a person from effecting 
a short sale of a subject security during a tender offer 
unless he delivered the subject security to the 
purchaser (or his agent) by the last date on which 
tenders may be made pursuant to the offer. 


Paragraph (b)(7) makes it a manipulatice or deceptive 
device or contrivance and a fraudulent, deceptive or 
manipulative act or practice for a person to effect, 
directly or indirectly, any transaction in subject securi- 
ties or equivalent securities with the intent or purpose 
of evading the provisions of the Rule. 


Paragraph (a)(1) would alter the concept of ownership 
presently used in Rule 10b-4. The new approach would 
abandon the concept of title'® and of ownership based 
upon purchases and contracts to purchase presently 
embodied in Rule 10b-4(b)(2). The proposed test of 
ownership for purposes of the Rule contemplates that a 
person must (i) have acquired the security for his own 
account otherwise than by borrowing the security, (ii) 
have the right to dispose of the security (or to direct its 
disposition), and (iii) have the security owned in his 
possession of ‘‘under his control,’’ as the latter term 
would be defined in paragraph (a)(2) of the Proposed 
Amendments. Subject securities would be considered 
under a person’s control only when those securities are 
in that person’s custody or in the custody of an agent 
(e.g., a broker) or asub-agent (e.g., a clearing corpora- 











16 See Uniform Commercial Code §§1-201(32), 8-320 et 
seq. 


tion) free and clear of any lien, or are in the possession 
of acreditor of such person (e.g., a broker or a bank) or 
of a creditor of such a creditor (e.g., a lender to the 
broker), as collateral for such person’s or his creditor’s 
indebtedness under circumstances where delivery of 
the securities can be compelled upon payment of the 
indebtedness or substitution of collateral. 


The term ‘‘equivalent security’’ would be defined in 
paragraph (a)(3) as any security (including any option, 
warrant or other right to purchase) issued by the person 
whose securities are the subject of the offer which is 
convertible into or exchangeable or exercisable for a 
subject security. An ‘‘equivalent security’’ also would 
include any other option or right entitling the holder to 
acquire a subject security, but only if the holder reason- 
ably believes that the person obligated to deliver the 
subject security upon exercise of the option or right (i) 
owned and will continue to own the subject security 
from the time of any tender in reliance upon such 
option or right through the date on which such tender is 
accepted, rejected or withdrawn and, (ii) upon exercise 
of such option or right, will deliver the subject security 
within a period consistent with normal delivery times in 
the securities business. Options not issued by the 
issuer of the subject securities, e.g., options traded on 
national securities exchanges, would be excluded from 
the definition of equivalent securities by paragraph 
(a)(3)(i) of the Proposed Amendments.'’ Paragraphs 

(a)(4) and (a)(5) of the Proposed Amendments would 
define the terms ‘‘offer’’ and ‘‘subject securities,’ 
respectively. Additionally, the term ‘‘tender’’ would be 
defined for purposes of the Rule in paragraph (a)(6) of 
the Proposed Amendments to encompass all methods 
by which a person can affirmatively respond to a 
request or invitation for tenders. Finally, a ‘‘tendering 
person’’ would be defined in paragraph (a)(7) of the 
Proposed Amendments as the person making a tender 
or on whose behalf a tender is made. 


Paragraph (c) would provide for exemptive relief in ap- 
propriate cases (e.g., where adequate factual represen- 
tations as to ownership and inaccessibility of the 
subject securities or equivalent securities can be 
secured). 





'7While paragraph (a)(3)(ii) of the Proposed 
Amendments includes “any other option” within the 
definition of “equivalent security,” holders of exchange 
traded call options could not, under existing 
circumstances, meet the test to be established by that 
paragraph, i.e., that they have a reasonable belief that 
the person obligated to deliver the underlying security 
owns it. See note 21 infra and accompanying text. 
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Ownership 


Rule 10b-4’s concept of ownership based on title, pur- 
chases or contracts to purchase no longer appears 
adequate to assure that abuse of the acceptance 
mechanism utilized in tender offers does not occur. In 
particular, permitting a person to satisfy the ownership 
standard solely by entering into a contract to purchase 
may result, under certain circumstances, in securities 
being tendered twice (e.g., a securityholder may tender 
and thereafter engage in short sale, thus entitling the 
person to whom he sold to tender on the basis of his 
agreement to purchase even before the purchase had 
been consummated by payment and delivery). To avoid 
this proble, the Proposed Amendments would require 
tendering securityholders to have the subject securities 
tendered in their possession or under their contro! (as 
that term is defined in paragraph (a)(2)) at the time of 
tender through the earlier of the time of acceptance, 
withdrawal or rejection. In addition, the Proposed 
Amendments would require short sellers of subject 
securities during a tender offer to make delivery to the 
purchaser (or his agent) no later than the last day of the 
offer. This latter provision is intended to assure that 
purchasers of subject securities from short sellers 
during a tender offer will be in a position to take 
advantage of the offer by qualifying as ‘‘owners’’ of the 
subject securities within the meaning of the Rule. 


Tenders on Behalf of Others, Loans and Guarantees 


Although the Commission has concurred in the view 
that, in appropriate circumstances, guarantees of 
delivery can perform a salutary function in connection 
with tender offers,'® the Commission is concerned 
that such guarantees are utilized in instances where it 
is neither necessary nor appropriate to do so in view of 
the purposes of Rule 10b-4. In addition, it appears that 
guarantors do not always take adequate steps to ascer- 
tain whether persons for whom they tender by means of 
guarantees in fact own the subject securities and will be 
able to deliver them within the time specified in the 
offer. The Proposed Amendments are intended to 
remedy these problems. 


Paragraph (b)(2) would require persons tendering on 
behalf of others to have a reasonable basis for believing 
that such other persons are in compliance with the 
ownership requirements of the Rule. The Rule’s pre- 
sent provision, permitting those tendering on behalf of 
other persons to rely solely upon information provided 
by such persons to establish their right to tender, 
seems susceptible to abuse since guarantors are not 
required specifically to consider all relevant 





18 See note 7 supra. 
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circumstances. The Proposed Amendments would sub- 
stitute a ‘reasonable belief’’ test to ensure appropriate 
inquiry by guarantors. 


Loans of subject securities where the lender knows he is 
facilitating a tender by the borrower for the borrower’s 
own account would be expressly proscribed by para- 
graph (b)(4) in order to prevent lenders from aiding 
short tendering schemes. Loans for other purposes, 
including loans to permit brokers to tender for margin 
customers by guaranteeing delivery in accordance with 
paragraph (b)(3), would not be affected by the prohibi- 
tion.'? Commentators are specifically requested to 
address the impact this proposal, if adopted, would 
have on the practices currently in effect regarding 
loans of securities by broker-dealers, institutional 
investors, and others, during the duration of a tender 
offer. 


Guarantors would be required by paragraph (b)’’)3) of 
the Proposed Amendments to (i) maintain a long posi- 
tion in the subject securities for those on whose behalf 
guarantees are given equal to the amount of subject 
securities for those on whose behalf guarantees are 
given equal to the amount of subject securities 
guaranteed, and (ii) have in their possession or under 
their control sufficient subject securities to cover the 
aggregate amount of such securities as to which they 
have given guarantees. These obligations with respect 
to each guarantee would continue through the period 
during which tenders may be made (or until the tender 
made by means of a guarantee has been rejected or 
withdrawn, whichever first occurs). In tandem with the 
operation of paragraph (b)(2), this limitation on a 
guarantor’s ability to give a guarantee is intended to 
preclude the giving of guarantees where the guarantor 
has no reasonable basis for believing that the person for 
whom the guarantee is given owns the securities 
tendered or that delivery can be made as and when 
required otherwise than by acquiring securities in the 
market after the dffer closes. In addition, this provision 
is intended to restrict the amount of securities available 
for loans to short sellers where the activities of short 
sellers can generate long positions which may give rise 
to tenders of the same securities more than once. 


In combination, the new restrictions on loans and 
guarantees contained in paragraphs (b)(3) and (b)(4) 
preclude persons whose securities are inaccessible 
(i.e., not in the possession or control of a person able to 





19 The allocation of securities in the possession or 
control of a broker to a customer who is long on the 
broker’s books is not considered a loan by the broker, 
even though the broker may have had to borrow those 
securities for that purpose (e.g., to cover a “fail to 
receive”). 
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guarantee delivery) from tendering such securities 


from the Rule is obtained. 


Orion upon a proper showing of need, an exemption 


Paragraph (b)(5) would impose withdrawal obligations 
on persons who tender on behalf of others and later 
learn that a person on whose behalf a tender was made 
did not own, or no longer owns, the subject security. 
This provision is intended to assure that facilitating 
persons (as defined) respond to changes in the 
tendering securityholders’ ownership of the subject 
securities by withdrawing, to the extent necessary, 
their guarantees. 


Short Selling 


Paragraph (b)(6) would make it unlawful for a person to 
effect a short sale of the subject security during a 
tender offer unless delivery is made to the purchaser 
(or his agent) no later than the last day on which 
tenders can be made. In most instances, except during 
the last few days of a tender offer, this requirement 
would not impose greater delivery obligations on short 
sellers than those to which they are presently subject” 
During the last days of a tender offer, however, para- 
graph (b)(6) subjects short sellers to new delivery con- 
straints. This limitation on short selling during an offer 
would help to assure that tendering securityholders 
who acquired subject securities from short sellers have 
possession of the subject securities. 


Equivalent Securities 


The provisions of the Proposed Amendments governing 
equivalent securities would codify certain existing 
practices and interpretations with respect to tenders 
based upon rights to acquire subject securities and, in 
the case of standardized options, impose additional 
limitations upon tenders by persons exercising such 
securities. It should be noted that, for purposes of the 
Rule, standardized call options would not be deemed to 
be equivalent securities since the holder of such an 
option cannot know that the Options Clearing Corpora- 
tion (‘‘OCC’’) (the entity responsible for fulfilling the 
option contract by delivering the underlying security in 





20 Commentators are specifically requested to address 
the question of whether a different time period would 
be desirable. See, e.g., NYSE Rule 2440C.10; NASD 
Uniform Practice Code, Section 12 Paragraph 3512. The 
Commission has previously cautioned broker-dealers 
that, in connection with short sales, delays in the 
delivery of the securities which are the subject of the 
short sale generally involve a violation of the antifraud 
provisions of the federal securities laws. See 
Securities Exchange Act Release No. 6778 (April 16, 
1962), (27 FR 3991). 


the event of exercise) ‘‘owns’’ the underlying security 
within the meaning of the Rule.2' Because an un- 
limited number of options can be written on an uncov- 
ered basis, the Commission believes that Rule 10b-4 
should not permit option holders to tender unless they 
have irrevocably exercised those options and reduced 
the underlying securities to possession or control.2” 
Since ‘‘double tendering’’ is intended to be precluded, 
any other result would be inappropriate unless persons 
who have written options on subject securities were 
required to count the securities underlying those 
options against their ‘‘net long’ positions for purposes 
of the Rule (a harsh result where exercise of such 
options cannot be predicted). 


Miscellaneous 


Paragraph (b)(7) of the Proposed Amendments would 
make explicit that any transaction in a subject security 
effected, directly or indirectly, for the purpose of 
evading the provisions of the Rule constitutes a 
separate violation of the Rule. Provision for exemptive 
relief from the Rule has been added in paragraph (c) of 
the Proposed Amendments. If the Proposed 
Amendments are adopted, exemptive relief would be 
granted sparingly, and then only upon written request 
in those instances where, for example, factual repre- 
sentations make the need for and appropriateness fo 
such relief apparent. 


Alternative Regulatory Approaches 


In addition to publishing the Proposed Amendments for 
comment, the Commission wishes to solicit comment on 





21 OCC never “owns” securities underlying options but, 
instead, is the obligor on every option contract. See 
Prospectus, Options Clearing Corporation (October 31, 
1977). 


22The Commission specifically requests commenta- 
tors to address the questions raised by the existence, 
in certain offers, of exchange traded options for 
subject securities. Inasmuch as exchange trading in 
options did not exist when Rule 10b-4 was adopted in 
1968, the Commission is soliciting comments on, and 
examples of, the effect option transactions have had 
during tender offers for underlying subject securities, 
with particular reference to partial tender offers and the 
purpose underlying Rule 10b-4. Commentators should 
address the problems associated with tender offers for 
a substantial portion of an issuer’s securities where 
those securities are the subject of underlying exchange 
traded call options and holders of substantial numbers 
of options exercise them with the intent of tendering 
the securities expected to be obtained upon such 
exercise. 
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certain policy issues relating to tendering practices and 
market transactions during tender offers. In particular, 
the Commission is soliciting comment on the 
desirability of pursuing such alternative measures as (i) 
prohibiting all short selling during the tender offer 
period; (ii) prohibiting all tenders by means of 
guarantees or barring ‘‘self-guarantees’’ of delivery; or 
(iii) permitting short tendering, but only under circum- 
stances precluding ‘‘double-tendering.”’ 


1. Prohibiting All Short Selling During the Tender 
Offer Period 


It seems apparent that the extent to which offerors find 
it necessary to prorate acceptance of securities 
tendered in response to partial offers is affected by the 
amount of short selling activity in those securities 
during the tender period (because many of the securi- 
ties purchased from short sellers are tendered in 
response to the offer). Under the provisions of para- 
graph (b) of the present Rule, an unlimited number of 
potential tendering securityholders can be created by 
short sale activity during an offer since every purchaser 
from a short seller has entered into an unconditional 
binding contract to purchase the subject securities and 
thus is deemed to own the securities for purposes of the 
Rule. 


Under the Proposed Amendments, the Commission 
would impose limited restrictions on short sellers 
during the offering period (primarily upon their 
delivery obligations within the last few days of an offer) 
and, in addition, would rely on the possession and 
control concepts contained in subparagraph (a)(2) of the 
Proposed Amendments to preclude double tendering 
(and possible short tendering) generated by short sales. 
Commentators are invited to submit views as to 
whether this objective could be achieved more simply 
and appropriately by prohibiting all short sales of 
subject securities in a partial offering during the offer 
period.?? Persons submitting arguments in support of 
this view should address the potential impact on the 
market for, and price of, the subject security if this 
alternative approach were implemented. The Commis- 
sion is particularly interested in receiving comment 
regarding the benefits, if any, which inure to investors 
and the trading markets as a result of short sale activity 
during tender and exchange offers. 





23Commentators may wish to submit their views 
concerning this limited prohibition against short 
selling in the broader context of the Commission’s 
previously announced determination to consider an 
experiment involving the deregulation of all short 
selling. See Securities Exchange Act Release No. 
13091 (December 21, 1976), (41 FR 56530). 
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2. Guarantees of Tender 


The practice of permitting tenders to be effected by 
means of guarantees (i.e., without physical delivery of 
securities to the offeror) was intended to accommodate 
‘‘security holders who may be out of town or otherwise 
may be unable to deposit the securities at the time of 
tender.’’?* However, it appears that the guarantee 
process is utilized primarily by market professionals to 
effect tenders for their own accounts rather than to faci- 
litate tenders by investors who are unable, during an 
offer, to make physical delivery of their securities 
within the time required by the offer2°Commentators 
are asked to consider whether, in light of the potential 
for abuse of the tender process inherent in the use of 
guarantees, all tenders by means of guarantees should 
be prohibited or, alternatively, whether guarantees 
should be permitted only on behalf of persons other 
than the guarantor or persons other than brokers or 
dealers. 


If tendering by means of a guarantee were to be 
prohibited, such a prohibition would substantially alter 
the dynamics of the trading market for securities 
sought in a tender or exchange offer since persons 
wishing to purchase securities in order to participate in 
an offer would have to be certain that they would 
receive the securities purchased in time to be able to 
effect physical delivery to the offeror. As a practical 
matter, the Commission believes that existing clearing 
and settlement practices, and the fact that certificates 
may be temporarily unobtainable as a result of pledges 
or while in transit, make it necessary to permit tenders 
by means of guarantees. Nevertheless, the Commission 
wishes to receive comment on whether it is appropriate 
to continue to permit tenders by means of guarantees 
and the feasibility of limiting use of the guarantee 
device to guarantees on behalf of persons other than a 
broker-dealer. 


3. Permitting Short Tendering in Limited Circum- 
stances 


Rule 10b-4 is intended, among other things, to ensure 
equality of opportunity for tendering securityholders in 
partial offers where subject securities are accepted on a 
pro rata basis. At the time the Rule was published for 
comment,”® however, some commentators suggested 











24 See note 1 supra. 

25 See, e.g., “SEC v. Weisberger,” [1974-75 Transfer 
Binder] CCH Fed. Sec. L. Rep. 995,108 (S.D.N.Y., 
1975). 


26See note 9 supra. 
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that prohibiting short tendering would be harmful to 
public securityholders. They argued that, so long as 





@ we professionals engaging in arbitrage during 


tender offers were able to short tender to hedge their 
risks, they would make market purchases of subject 
securities at higher prices than would otherwise be the 
case, and that such purchases benefit holders of subject 
securities who did not wish to accept the risk of prora- 
tion in tender offers or the risk that such offers will not 
be successful.”’It also was argued that the risk of 
‘double tendering’’ rather than short tendering was 
responsible for the potentially disparate and inequit- 
able treatment of tendering shareholders during partial 
offers and, therefore, that regulation should be 
designed only to prevent ‘‘double tendering.”’ 7° 


If a mechanism can be developed to prevent a person 
who lends his securities from also tendering those secu- 
rities (e.g., by means of the ownership tests set forth in 
the Proposed Amendments), it might be argued that 
short tendering (without the harmful effects of double 
tendering) should be available for all persons. 


Commentators who believe that short tendering should 
be permissible if mechanisms can be developed to 
prevent double tendering should specifically comment 
on whether allowing such short tendering would 
adversely affect the opportunity for securityholders to 
have their tendered securities accepted on a fair basis 
(e.g., by pro rata acceptance). 


The Commission has not solicited public comment on 
the mechanical aspects of tender and exchange offers 
since the Williams Act was adopted in 1968.7° For that 





27See Letter dated February 3, 1968, from Sullivan & 
Cromwell to the Securities and Exchange Commission 
in response to Securities Exchange Act Release No. 
8224. 


id: 


22 The Commission considered certain collateral issues 
during the 1974 tender offer hearings. See “Public 
Fact-Finding Investigation in the Matter of Beneficial 
Ownership, Takeovers and Acquisitions by Foreign and 
Domestic Persons, Securities Act Release Nos. 5529 
(September 9, 1974), (39 FR 33835) (1974) and 5538 
(November 5, 1974), (39 FR 41233) (1974). More 
recently, the Commission solicited comment on 
proposals to amend the tender offer rules under the Act 
see Securities Exchange Act Release No. 12676 
August 2, 1976), (41 FR 33004) (1976) and subse- 
quently adopted a new Schedule 14D-1 setting forth 
disclosure requirements for persons making certain 
tender offers, see Securities Exchange Act Release No. 
13787 (July 21, 1977), (42 FR 38341) (1977). 


reason, in addition to the specific proposals and 
questions raised herein, commentators are specifically 
invited to submit their views on the general practice of 
short tendering, problems which have arisen as a direct 
or indirect result of guarantees of tender (particularly 
self-guarantees), short selling practices during tender 
offers, and any other aspects of the tender and 
exchange offer process which would assist the 
Commission in its consideration of the Proposed 
Amendments. 


Municipal Securities 


Rule 10b-4 is applicable to an offer for, or a request or 
invitation for tenders of, any security, including 
municipal securities. Although Rule 10b-4 has, by its 
terms, applied to municipal securities since its adoption 
in 1968, the Commission has not until recently become 
aware that transactions contemplated by Rule 10b-4 
may occur during tender offers for municipal securities. 
It has recently been suggested to the Commission that, 
in response to invitations for tenders of their securities 
by municipalities, market professionals often tender 
more securities than they actually own in the expecta- 
tion that, in view of the supply of securities being 
sought by the municipality, and the range of prices at 
which tenders will be accepted, such short tenders will 
yield a satisfactory profit. Since invitations for tenders 
of their securities by municipalities generally specify 
that tenders will be accepted at the lowest price first 
until the desired amount has been purchased, a certain 
amount of the securities tendered in response to such 
invitations often is returned (in a manner roughly 
analogous to returns of excess securities in tender 
offers where acceptance is pro rated by the offeror). 





30In Securities Exchange Act Release No. 11876, 
(November 26, 1975), (40 FR 60084), (1975), the 
Commission adopted temporary Rulef 28a-1(T) [17 
CFRt)] under the Act, relating to the regulation of 
municipal securities brokers, municipal securities 
dealers and transactions in municipal securities in 
accordance with the summary rulemaking provisions of 
the Administrative Procedure Act. [15 U.S.C. 
553(b)(3)(B)]. The purpose of temporary Rule 28a-1(T) 
was to suspend the operation of certain rules under the 
Act, pending consideration of certain proposed 
amendments to those rules to prevent their application 
to municipal securities professionals who would 
otherwise have become subject to those rules on 
December 1, 1975 (pursuant to the provisions of the 
Securities Acts Amendments of 1975. In that release, 
the Commission indicated that there was no need to 
temporarily suspend the operations of Rule 10b-4 since 
it did not appear to have any application to the way in 
which municipal securities were distributed or traded. 
That view appears to have been incorrect. 
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By letter dated September 7, 1977, the Municipal 
Securities Rulemaking Board (‘‘MSRB’’) urged that 
Rule 10b-4 not be applied to tender offers by municipal 
securities issuers. According to the MSRB, ‘‘although 
there is scant opportunity for abuse in connection with 
short tendering in municipal securities, there would be 
adverse consequences from a prohibition of short 
tendering. In particular, short tendering enhances com- 
petition in pricing offers to municipal securities issuers 
and thus tends to lower the price or prices to be paid by 
such issuers.’’ 


The Commission specifically solicits comments on the 
appropriateness of applying Rule 10b-4 to tender offers 
for municipal securities. Commentators are requested 
to: (1) provide examples of short tendering practices 
during tender offers for municipal securities; (2) 
address whether Rule 10b-4 should be amended to 
exempt municipal securities, in whole or in part, from 
its application and (3) consider, assuming that the Rule 
does apply to municipal securities, the effects which 
compliance with the Proposed Amendments would 
have on tender offers for municipal securities by the 
issuers of these securities. Commentators should 
address the potential conflict between the objectives of 
permitting municipal issuers to purchase their own 
securities at the lowest possible prices (particularly 
through the ‘‘lowest price first’’ acceptance procedure 
sometimes utilized in municipal issuer tender offers) 
and ensuring equality of opportunity for all tendering 
securityholders in such offers. 


Effects on Competition 


The Commission is not aware of any burden on compe- 
tition imposed by the Proposed Amendments that 
would not be necessary or appropriate in furtherance of 
the purposes of the Act; however, comments on the 
impact of the Proposed Amendments on competition in 
light of the purposes of the Act are specifically 
requested. 


Request for Comment 


In consideration of the foregoing, it is proposed to 
amend 17 CFR Chapter II by revising §240.10b-4 
pursuant to the authority under the Securities 
Exchange Act of 1934 [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29, 89 Stat. 97 (June 4, 
1975)]. The amendments to Rule 10b-4 are proposed 
pursuant to Sections 10(a), 10(b), 14(e) and 23(a) of the 
Act [15 U.S.C. 78j(a), j(b), n(e) and w(a)]. The text of 
Rule 10b-4 has been completely revised as follows and, 
accordingly, deletions from or additions to the present 
Rule are not indicated: 


* * * * * 
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§240.10b-4. Short tendering of securities. 
(a) 


(1) A person shall be deemed to own a subject 
security or an equivalent security only if: (i) he has 
acquired the security for his own account, otherwise 
than by borrowing the security, has the right to dispose 
of it or direct its disposition, and has such security in 
his possession or under his control, or (ii) in the case of 
a subject security, he has converted, exchanged or 
exercised an equivalent security owned (within the 
meaning of paragraph (1)(i) above) by such person; 
Provided, however, that a person shall be deemed to 
own a security only to the extent that he has a net long 
position in such security; 


For the Purposes of this section: 


(2) A person shall be deemed to have a security under 
his control only if such security; (i) is in his custody or in 
the custody of his agent (or a sub-agent of such agent), 
is held for such person’s account, free of any charge, 
lien or claim of any kind in favor of any other person, 
and delivery of such security to such person can be 
required without the payment of money or vaiue, or (ii) 
is in the possession of a creditor of such person (or in 
the possession of a creditor or an agent of either of 
them) as collateral for such person’s or his creditor’s 
indebtedness pursuant to an arrangement entitling 
such person and his creditor to obtain delivery of such 
security upon payment of the indebtedness of substitu- 
tion of other collateral; and 


(3) The term ‘‘equivalent security’’ shall mean: (i) 
any security (including any option, warrant or other 
right to purchase) issued by the person whose 
securities are the subject of the offer which is 
immediately convertible into or exchangeable or 
exercisable for a subject security, of (ii) any other 
option or right entitling the holder thereof to acquire a 
subject security, but only is the holder thereof 
reasonably believes that the person obliged to deliver 
the subject security upon exercise of such option or 
right owns and will continue to own the subject security 
from the time of any tender in reliance upon such option 
or right through the date on which such tender is 
accepted, rejected or withdrawn and, upon exercise of 
such option or right, will deliver the subject security 
within a period consistent with normal delivery times in 
the securities business. 


(4) The term ‘‘offer’’ shall mean any tender for or 
request or invitation for, tenders of any security; 


(5) The term ‘‘subject security’’ shall 
security which is the subject of any offer; 


mean any 


(6) The term ‘‘tender’’ shall mean delivery of a 
subject security pursuant to an offer, causing such 
delivery to be made, guaranteeing delivery of a subject 
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security pursuant to an offer, causing a guarantee of 
such delivery to be given by another person, or any 
other method by which acceptance of an offer by a 
tendering person may be made; 


(7) The term ‘‘tendering person’’ shall mean the 
person making a tender or on whose behalf a tender is 
made; and 


(8) The term ‘‘facilitating person’’ shall mean any 
person giving a guarantee that subject securities will be 
delivered to the person making an offer. 


(b) It shall constitute a ‘‘manipulative or deceptive 
device or contrivance’’ and a ‘‘fraudulent, deceptive or 
manipulative act or practice’ as those terms are used in 
Sections 10(b) and 14(e) of the Act, respectively, for any 
person acting alone or in concert with others, directly or 
indirectly, in connection with an offer for any subject 
security: 


(1) Totender any subject security for his own account 
unless, from the time of such tender through either the 
last date on which tenders may be made pursuant to the 
offer or rejection or withdrawal of such tender (which- 
ever shall first occur), he owns and will continue to own 
(i) the subject security and will deliver or cause to be 
delivered such security for the purpose of tender, to the 
person making the offer within the period specified in 
the offer, or (ii) an equivalent security and, upon the ac- 
ceptance of his tender, will acquire the subject security 
by conversion, exchange or exercise of such equivalent 
security to the extent of such acceptance and, within 
the period specified in the offer, will deliver or cause to 
be delivered the subject security so acquired for the 
purpose of tender to the person making the offer; 


(2) to tender any subject security on behalf of any 
tendering person unless he reasonable believes that 
such person is and will continue to be incompliance 
with subparagraph (1) of this paragraph (b); 


(3) to guarantee delivery of any subject security for 
the purpose of facilitating a tender by or on behalf of 
any tendering person for such tendering persons own 
account unless the facilitating person, from the time of 
such guarantee through either the last date on which 
tenders may be made pursuant to the offer or rejection 
or withdrawal of the tendering person’s tender (which- 
ever shall first occur), (i) carries and continues to carry 
for such tendering person, a net long position in the 
subject securities (or in equivalent securities conver- 
tible into or exchangeable or exercisable for an amount 
of subject securities) at least equal to the amount of 
subject securities with respect to which the facilitating 
person has guaranteed delivery by the tendering 
person, and, (ii) has and continues to have in his pos- 
session or under his control an amount of subject 
securities ( or equivalent securities convertible into or 


exchangeable or exerciseable for an amount of subject 
securities) at least equal to the aggregate amount of 
subject securities with respect to which such facilitating 
person has guaranteed delivery; 


(4) To lend any subject security to anv person unless 
the person lending such security reasonable believes 
that such loan is not for the purpose of facilitating a 
tender by the person borrowing such security for his 
own account; or 


(5) Having tendered any subject security on behalf of 
another person, to fail to withdraw such tender in the 
event such person knows or should know, during the 
period withdrawal of such tender is permitted by the 
terms of the offer, that the person on whose behalf the 
tender was made is not in compliance with paragraph 
(1) above; or 


(6) To effect a short sale of a subject security unless 
delivery of the subject security sold is made to the 
purchaser (or his agent) no later than the close of 
business on the last date on which tenders may be 
made pursuant to the offer; 


(7) To effect, directly or indirectly, any transaction in 
subject securities or equivalent securities with the 
intent or purpose of evading the provisions of this rule. 


(c) This rule shall not prohibit any transaction or tran- 
sactions if the Commission, upon written request or 
upon its own motion, exempts such transaction or tran- 


_ sactions, either unconditionally or on specified terms 


and conditions, as not constituting a manipulative or 
deceptive device or contrivance or a fraudulent, decep- 
tive or manipulative act or practice comprehended 
within the purpose of this rule. 


[Secs. 10(a, 10(b), 14(e), 23(a), 48 Stat. 891, 901; Sec. 8, 
49 Stat. 1379; Sec. 3, 82 Stat. 455; Sec. 5, 84 Stat. 1497; 
Sec. 18, 89 Stat. 155; 15 U.S.C. 78j(a), 78j(b), 78n(e), 
78w(a).] 


The Commission hereby proposes for comment amend- 
ments to Rule 10b-4 pursuant to Sections 10(a), 10(b), 
14(e) and 23(a) of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


November 9, 1977. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14158/November 9, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INC. 


File No. SR-MSE-77-41 


The Midwest Stock Exchange, Inc. submitted on 
October 27, 1977 a proposed rule change under Rule 
19b-4 to provide a percentage of volume trading re- 
quirement (calculated quarterly) with respect to trading 
by registered market makers in their assigned stocks. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 14, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested persons 
are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-MSE-77-41. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14159/November 10,1977 


Administrative Proceeding File No. 3-5246 
In the Matter of 
MPB CORPORATION 
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File No. 81-262 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of MPB Corporation, 
a wholly-owned subsidiary of Wheelabrator-Frye, Inc., 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934 (the ‘‘Exchange Act’’) for an exemption 
from the reporting requirements of Section 13 and 15(d) 
of the Exchange Act. It appeared to the Commission 
that the granting of the requested exemption would not 
be inconsistent with the public interest or the protection 
of investors because Wheelabrator-Frye, Inc. is now 
the sole stockholder of MPB and there is no trading in 
MPB’s common stock. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14160/November 10, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INCORPOR- 
ATED 


File No. SR-MSE-77-39 


The Midwest Stock Exchange, Incorporated submitted 
on October 27, 1977, a proposed rule change under 
Rule 19b-4 to establish uniformity with respect to the 
application of the restricted options rule to dually listed 
exchange traded options. By this proposal an option 
would be restricted on that exchange only when such 
option would meet the criteria for restriction on all 
exchanges where a transaction has occurred with 
respect to such option on the previous day. 


Publication of t!1e submission is expected to be made in 
the Federal Register during the week of November 14, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested persons 
are invited to submit written data, views and 
arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-MSE-77-39. 
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Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14161/November 10, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE INCORPORATED 


File No. SR-PSE-77-33 


The Pacific Stock Exchange Incorporated submitted on 
October 25, 1977 a proposed rule change under Rule 
19b-4 to clarify that an Order Book Official may accept 
options orders from persons associated with members, 
i.e., clerks, runners or other associated persons, except 
when the order is one which improves the existing bid 
or offer in the book, in which case, unless the order is a 
cancel replace order, the direct involvement of a 
member will be required. 


Publication of the submission is expected to be made in 
the Federal Register during the week of October 30, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute _proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission within 
30 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-PSE-77-33. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14162/November 10, 1977 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, INCOR- 
PORATED 

LaSalle at Jackson 

Chicago, IIlinois 60604 


(SR-CBOE-77-10) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 13, 1977, the Chicago Board Options 
Exchange, Incorporated filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the ‘‘Act’’), as amended by the Securities 
Acts Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposed rule 
change would establish uniformity with respect to the 
application of the restricted options rule to dually listed 
exchange traded options. By this proposal an option 
would be restricted on that exchange only when such 
option would meet the criteria for restriction on all 
exchanges where a transaction has occurred with 
respect to such option on the previous day. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 13585, (June 1, 1977)) 
and by publication in the Federal Register (42 Fed. 
Reg. 29985 (June 10, 1977)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered national securities exchanges, and in parti- 
cular, the requirements of Section 6 and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
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with the Commission on May 13, 1977, be, and it here- 
by is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14163/November 10, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-77-13) 


The Options Clearing Corporation (‘‘OCC’’) submitted 
on October 11, 1977, a proposed rule change, pursuant 
to Rule 19b-4 under the Securities Exchange Act of 
1934, to enable OCC to enforce disciplinary 
proceedings against members more effectively. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 14, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the Sec- 
retary of the Commission, Securities and Exchange 
Commission, 500° North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-77-13. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be avail- 
able at the principal office of the above-mentioned self- 
regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14164/November 10, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities and 
Exchange Act of 1934 (‘‘Exchange Act’’) the single ten- 
day suspension of trading for the period commencing at 
2:30 p.m. (EST) on November 10, 1977 and terminating 
at midnight (EST) on November 19, 1977 of the securi- 
ties of Pacific Coast Medical Enterprises (‘‘Pacific’’), a 
California corporation, with principal executive offices 
located at 421 South Beverly Drive, Beverly Hills, 
California 90212. 


The Commission initiated the suspension of trading in 
the securities of Pacific because it has failed to file with 
the Commission at least its annual report on Form 10-K 
for its fiscal year ended June 30, 1977 resulting in a lack 
of current and adequate public information concerning 
the company. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff of 
the Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 
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In the Matter of 


@eennsvivania POWER COMPANY 
1 


East Washington Street 
New Castle, Pennsylvania 16103 


(70-5825) 


NOTICE OF PROPOSED TRANSACTION RELATED TO 
FINANCING POLLUTION CONTROL FACILITIES; RE- 
QUEST FOR EXEMPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Pennsyivania Power 
Company (“Penn Power”), an electric utility subsidiary 
company of Ohio Edison Company, a registered 
holding company, has filed with this Commission a 
post-effective amendment to its application-declar- 
ation previously filed and amended in this matter, 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 6(b), 9, 10 and 12(d) 
of the Act and Rules 44(b) (3) and 50 promulated there- 
under as applicable to the proposed transaction. All 
interested persons are referred to the application-dec- 
laration, as further amended by said post-effective 
amendment, which is summarized below, for a 
complete statement of the proposed transaction. 


By orders dated May 27, 1976, and June 15, 1976 (HCAR 
Nos. 19545 and 19573), issued in this proceeding, Penn 
Power was authorized to enter into a Pollution Control 
Facilities Agreement (“Agreement”) with the Lawrence 
County Industrial Development Authority (“Authority”) 
concerning the financing of certain air pollution control 
facilities, including additional precipitator equipment 
and a tall stack (the “Project”), at its generating station 
located in Lawrence County, Pennsylvania. Under the 
Agreement, the Authority is to issue and sell to the 
public its tax-emempt Pollution Control Revenue 
Bonds (“Bonds”), in one or more series, the proceeds 
of which will finance the cost of the Project. The 
proceeds from the sale of the Bonds are to be placed in 
one or more construction funds administered by a 
trustee (“Trustee”) and are thereafter to be disbursed to 
pay the cost of constructing the Project, or to reim- 
burse Penn Power for such construction costs incurred 
by it prior to the execution of the Agreement and 
delivery of the Bonds. 


Under the Agreement, Penn Power transferred to the 
Authority its interest in the completed portion of the 
Project, together with its interest in the real property 
upon which the Project was situated, all subject to the 
lien of its first mortgage indenture, upon the issuance 
and delivery of the first series of Bonds. The 
Agreement provides that such interest, together with 
any other ownership interest of the Authority in the 
Project, will be reconveyed by the Authority to Penn 
Power in stages as and when Penn Power certifies that 


a major portion of the Project has been completed. 
Penn Power was also authorized, concurrently with the 
issuance and delivery by the Authority of its first series 
of Bonds, to execute and deliver its pollution control 
obligations, in the form of notes secured by a second 
lien on the Project, payable to the Trustee. The install- 
ments of principal and interest due and payable on 
each of the pollution control obligations corresponded 
in date and amount to the stated maturities, mandatory 
sinking fund payments, interest rates and interest 
payable dates of the Bonds to which they related. An 
aggregate principal amount of $15,000,000 of the first 
series of Bonds, together with an aggregate principal 
amount of $1,000,000 Bonds under the smaii-issue 
exemption of the Internal Revenue Code, were issued 
by the Authority. 


By post-effective amendment filed in this proceeding 
it is stated that the estimated cost of the Project has 
been revised from $61,000,000 to $45,000,000 and that 
the Authority now proposes to issue an additional 
series of Bonds (“Series B Bonds”) in an aggregate 
principal amount not to execeed $15,000,000. The 
Series B Bonds will be issued as provided in the 
Agreement, such issuance to be under the Trust 
Indenture Between the Authority and the First National 
Bank of Lawrence, Trustee, and a first supplemental 
indenture thereto. The maturities, interest rates and 
provisions for redemption by sinking fund or otherwise 
of the Series B Bonds, which will be marketed through 
arrangements between the Authority and Goldman, 
Sachs & Co. and Salomon Brothers, have yet to be 
determined. 


It is proposed that, concurrently with the issuance and 
delivery by the Authority of the Series B Bonds, Penn 
Power execute and deliver its pollution control 
obligation (“Series B Obligation”), in the form of a note 
secured by a second lien on the Project, payable to the 
Trustee. The installments of principal and interest due 
and payable on the Series B Obligation will correspond 
in date and amount to the stated maturities, mandatory 


sinking fund payments, interest rates and interest pay- 
ment 


It is proposed that, concurrently with the issuance and 
delivery by the Authority of The Series B Bonds, Penn 
Power execute and deliver its pollition control 
obligation (“Series B Obligation”), in the form of a note 
secured by a second lien on the Project, payable to the 
Trustee. The installments of principal and interest due 
and payabie on the Series B Obligation will correspond 
in date and interest due and payable on the Series B 
Obligation will correspond in date and amount to the 
stated maturities, mandatory sinking fund payments, 
interest rates and interest payment dates of the Series 
B Bonds. The Series B Obligation will provide, among 
other things, that the amounts due thereunder must be 
paid whether or not the Project is completed or 
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performs satisfactorily and whether or not it is 
damaged or destroyed. 


Penn Power requests that the issuance of the Series B 
Obligation be exempted from the competitive bidding 
requirements of Rule 50 pursuant to Rule 50(a)(5) on 
the ground that competitive bidding would be 
inappropriate to the proposed transaction. 


The fees and expenses to be incurred in connection with 
the proposed transaction will be supplied by 
amendment. It is stated that the Pennsylvania Public 
Utility Commission has jurisdiction over the proposed 
issuance of the Series B Obligation and that no other 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1977, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said 
application-declaration, as further amended by said 
post-effective amendment, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application-declaration, as further amended by said 
post-effective amendment, or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike, Muhlenberg Township 
Berks County, Pennsylvania 19605 


a 


(70-6076) | 


NOTICE OF PROPOSED TRANSACTIONS RELATED 
TO FINANCING CONSTRUCTION OF POLLUTION 
CONTROL FACILITIES; REQUEST FOR EXEMPTION 
FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Metropolitan Edison 
Company (‘‘Met-Ed’’), an electric utility subsidiary 
company of General Public Utilities Corporation, a 
registered holding company, has filed an application- 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6(b), 9(a), 10 and 12(d) of the Act 
and Rules 44(b)(3) and 50 promulgated thereunder as 
applicable to the proposed transactions. 


Met-Ed proposes to enter into a Pollution Control 
Facilities Agreement (‘‘Agreement’’) with the Dauphin 
County Industrial Development Authority (‘‘Author- 
ity’’), a public instrumentality organized under the 
Pennsylvania Industrial and Commercial Development 
Authority Law, concerning the financing of certain 
pollution control facilities (‘‘Facilities’’) constructed 
and/or being constructed in connection with its 
undivided ownership interest in the Three Mile Island 
nuclear generating station. It is estimated that 
Met-Ed’s share of the aggregate cost of the Facilities, 
upon which construction has begun, will be about 
$12,000,000 (excluding allowance for funds used during 
construction), and that substantially all of the cost has 
been expended to date. Under the Agreement, the 
Authority will issue and sell to underwriters at 
competitive bidding its pollution control revenue bonds 
(‘‘Authority Bonds’’) in an aggregate amount of 
Met-Ed’s share of the approximate cost (excluding 
allowance for funds used during construction) of the 
Facilities ($12,000,000). It is anticipated that interest on 
the Authority Bonds will be exempt from federal 
income taxation, and that consequently the interest rate 
will be substantially less thn the rate Met-Ed would 
otherwise have to pay on a bond issue to finance the 
Facilities. The Authority Bonds will be issued under a 
trust indenture between the Authority and a corporate 
trustee to be approved by Met-Ed. Met-Ed will not be a 
party to the underwriting arrangements, but the 
Agreement provides that the terms of the Authority 
Bonds shall be approved by Met-Ed. The proceeds from 
the sale of the Authority Bonds will be deposited in a 
construction fund and will be applied, from time to 
time, to pay the costs of the Facilities. 





| 















ortgage bonds (‘‘New Bonds’’), to be issued under 
Met-Ed’s indenture to Guaranty Trust Company of New 
' York (now Morgan Guaranty Trust Company of New 
| York), as trustee, as previously amended and 
supplemented by various supplemental indentures, and 
as to be further amended and supplemented by a 


' 
| Under the Agreement, Met-Ed will issue an aggregate 
@@:: of up to $12,000,000 principal amount of its first 


ive supplemental indenture creating the New Bonds. The 
TION New Bonds will be delivered to the Authority by 

Met-Ed in satisfaction of its obligation to pay the 

purchase price of the Facilities. The interest rate or 

rates on, maturity date or dates of, and redemption or 
dison prepayment provisions with respect to the New Bonds 
idiary will correspond to the interest rate or rates, maturity 
an, a date or dates, and redemption or prepayment 
aien- provisions with respect to the Authority Bonds. Under 
> the the Agreement, Met-Ed will transfer to the Authority 
Act’’) subject to the lien of its first mortgage indenture, its 
i Act interest in the Facilities, and will reacquire such 
sev Os interest, from time to time, as they are completed in 

consideration for the contemporaneous or prior delivery 

to the Authority of the New Bonds. The principal and 

interest on the Authority Bonds will be payable solely 
‘ontrol from payments made by Met-Ed on the New Bonds, 
auphin and the credit of the Authority will not be pledged to 
uthor- the payment of principal and interest on the Authority 
er the Bonds. The terms of the Authority Bonds and the New 


pment onds will include a mandatory redemption provision 
sertain esigned to retire, from time to time beginning after 


the fifteenth year following the date of issuance, not 





ob a“ less than 25% of the aggregate principal amounts prior 
Island to maturity. 
d that 
silities, Met-Ed requests that the issuance of the New Bonds be 
about exempted from the competitive bidding requirements 
during of Rule 50 pursuant to Rule 50(a)(5) on the ground that 
>st has competitive bidding would be inappropriate to the 
nt, the proposed transactions. 
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bonds The fees and expenses to be incurred in connection with 
unt of the proposed transactions will be supplied by 
sluding amendment. It is stated that the Pennsylvania Public 
of the Utility Commission has jurisdiction over the proposed 
rest on transactions and that no other state commission and no 
federal federal commission, other than this Commission, has 
ast rate jurisdiction over the proposed transactions. 
Biges NOTICE IS FURTHER GIVEN that any interested 
inder a person may, not later than November 30, 1977, request 
rporate in writing that a hearing be held on such matter, stating 
ot be a the nature of his interest, the reasons for such request, 
ut the and the issues of fact or law raised by said 
ithority application-declaration which he desires to controvert; 
ds from or he may request that he be notified if the Commission 
ed ina should order a hearing thereon. Any such request 


should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 






time to 








mail upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 


the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-6077) 


NOTICE OF PROPOSED TRANSACTIONS RELATED 
TO FINANCING CONSTRUCTION OF POLLUTION 
CONTROL FACILITIES; REQUEST FOR EXEMPTION 
FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Pennsylvania Electric 
Company (‘‘Penelec’’), an electric utility subsidiary 
company of General Public Utilities Corporation, a 
registered holding company, has filed an application- 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6(b), 9(a), 10 and 12(d) of the Act 
and Rules 44(b)(3) and 50 promulgated thereunder as 
applicable to the proposed transactions. 


Penelec proposes to enter into a Pollution Control 
Facilities Agreement (‘‘Cambria Agreement’’) with the 
Cambria County Industrial Development Authority 
(‘‘Cambria Authority’’), a public instrumentality 
organized under the Pennsylvania Industrial and 
Commercial Development Authority Law, concerning 
the financing of certain pollution control facilities (the 
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‘‘Cambria Facilities’’) constructed and/or being 
constructed in connection with its Shawville, Seward, 
Williamsburg, Warren and Front Street generating 
stations. It is estimated that the aggregate cost of the 
Cambria Facilities, upon which construction has begun, 
will be about $17,000,000 (excluding allowance for 
funds used during construction), approximately 
$7,000,000 of which has been expended to date. Under 
the Cambria Agreement, the Cambria Authority will 
issue and sell to underwriters at competitive bidding its 
pollution control revenue ‘onds (‘‘Cambria Authority 
Bonds’’) in an aggregate principal amount of the 
approximate cost (excluding allowance for funds used 
during construction) of the Cambria Facilities 
($17,000,000). It is anticipated that the interest on the 
Cambria Authority Bonds will be exempt from federal 
income taxation, and that consequently the interest rate 
will be substantially less than the rate Penelec would 
otherwise have to pay on a bond issue to finance the 
Cambria Facilities. The Cambria Authority Bonds will 
be issued under a trust indenture between the Cambria 
Authority and a corporate trustee to be approved by 
Penelec. Penelec will not be a party to the underwriting 
arrangements, but the Cambria Agreement provides 
that the terms of the Cambria Authority Bonds shall be 
approved by Penelec. The proceeds from the sale of the 
Cambria Authority Bonds will be deposited in a 
construction fund and will be applied, from time to 
time, to pay the costs of the Cambria Facilities. 


Under the Cambria Agreement, Penelec will issue an 
aggregate of up to $17,000,000 principal amount of its 
first mortgage bonds (‘‘New Cambria Bonds’’), to be 
issued under Penelec’s Mortgage and Deed of Trust to 
Bankers Trust Company, Trustee, dated as of January 
1, 1942, as previously amended and supplemented by 
various supplemental indentures, and as to be further 
amended and supplemented by a supplemental 
indenture creating the New Cambria Bonds. The New 
Cambria Bonds will be delivered to the Cambria 
Authority by Penelec in satisfaction of its obligation to 
pay the purchase price of the Cambria Facilities. The 
interest rate or rates on, maturity date or dates of, and 
redemption or prepayment provisions with respect to 
the New Cambria Bonds will correspond to the interest 
rate or rates, maturity date or dates, and redemption or 
prepayment provisions with the respect to the Cambria 
Authority Bonds. Under the Cambria Agreement, 
Penelec will transfer to the Cambria Authority, subject 
to the lien of its first mortgage bond indenture, its 
interest in the Cambria Facilities, and will reacquire 
such interest, from time to time, as they are completed 
in consideration for the contemporaneous or prior 
delivery to the Cambria Authority of the New Cambria 
Bonds. The principal and interest on the Cambria 
Authority Bonds will be payable solely from payments 
made by Penelec on the New Cambria Bonds, and the 
credit of the Cambria Authority will not be pledged to 
the payment of principal and interest on the Cambria 
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Authority Bonds. The terms of the Cambria Authority 
Bonds and the New Cambria Bonds will include 
mandatory redemption provision designed to retire, 
from time to time, beginning after the fifteenth year 
following the date of issuance, not less than 25% of the 
aggregate principal amounts prior to maturity. 


Penelec also proposes to enter into a Pollution Control 
Facilities Agreement (‘‘Dauphin Agreement’’) with the 
Dauphin County Industrial Development Authority 
(‘‘Dauphin Authority’’), a public instrumentality 
organized under the Pennsylvania Industrial and 
Commercial Development Authority Law, concerning 
the financing of certain pollution control facilities (the 
‘‘Dauphin Facilities’’) constructed and/or being 
constructed in connection with its undivided ownership 
interest in the Three Mile Island nuciear generating 
Station. It is estimated that Penelec’s share of the 
aggregate cost of the Dauphin Facilities, upon which 
construction has begun, will be about $6,000,000 
(excluding allowance for funds used during 
construction), and that substantially all of the cost has 
been expended to date. Under the Dauphin Agreement, 
the Dauphin Authority will issue and sell to 
underwriters at competitive bidding its pollution 
control revenue bonds (“Dauphin Authority Bonds”) 
in an aggregate principal amount of Penelec’s share of 
the approximate cost (excluding allowance for funds 
used during construction) of the Dauphin Facilities 
($6,000,000). It is anticipated that the interest on the 
Dauphin Authority Bonds will be exempt from federal 
income taxation, and that consequently the interest rate 
will be substantially less than the rate Penelec would 
otherwise have to pay on a bond issue to finance the 
Dauphin Facilities. The Dauphin Authority Bonds will 
be issued under a trust indenture between the Dauphin 
Authority and corporate trustee to be approved by 
Penelec. Penelec will not be a party to the underwriting 
arrangements, but the Dauphin Agreement provides 
that the terms of the Dauphon Authority Bonds shall be 
approved by Penelec. The proceeds from the sale of the 
Dauphin Authority Bonds will be deposited in a 
construction funnd and will be applied, from time to 
time, to pay the costs of the Dauphin Facilities. 


Under the Dauphin Agreement, Penelec will issue an 
aggregate of-up to $6,000,000 principal amount of its 
first mortgage bonds (‘‘New Dauphin Bonds’’), to be 
issued under Penelec’s Mortgage and Deed of Trust to 
Bankers Trust Company, Trustee, dated as of January 
1, 1942 as previously amended and supplemented by 
various supplemental indentures, and as to be further 
amended and supplemented by a supplemental 
indenture creating the New Dauphin Bonds. The New 
Dauphin Bonds wili be delivered to the Dauphin 
Authority by Penelec in satisfaction of its obligation to 
pay the purchase price of the Dauphin Facilities. The 
interest rate or rates on, maturity date or dates of, and 
redemption or prepayment provisions with respect to 
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the New Dauphin Bonds will correspond to the interest 


repayment provisions with respect to the Dauphin 
Authority Bonds. Under the Dauphin Agreement, 
Penelec will transfer to the Dauphin Authority, subject 
to the lien of its first mortgage bond indenture, its 
interest in the Dauphin Facilities, and will reacquire 
such interest, from time to time, as they are completed 
in consideration for the contemporaneous or prior 
delivery to the Dauphin Authority of the New Dauphin 
Bonds. The principal and interest on the Dauphin 
Authority Bonds will be payable solely from payments 
made by Penelec on the New Dauphin Bonds, and the 
credit of the Dauphin Authority will not be pledged to 
the payment of principal and interest on the Dauphin 
Authority Bonds. The terms of the Dauphin Authority 
Bonds and the New Dauphin Bonds will include a 
mandatory redemption provision designed to retire, 
from time to time, beginning after the fifteenth year 
following the date of issuance, not less than 25% of the 
aggregate principal amounts prior to maturity. 


@:: or rates, maturity date or dates, and redemption or 


Penelec requests that the issuance of the New Cambria 
Bonds and the New Dauphin Bonds be exempted from 
the competitive bidding requirements of Rule 50 
pursuant to Rule 50(a)(5) on the grounds that 
competitive bidding would be inappropriate to the 
proposed transactions. 


with the proposed transactions will be supplied by 
amendment. It is stated that the Pennsylvania Public 
Utility Commission has jurisdiction over the proposed 
transactions and that no other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


’ i QO. fees and expenses to be incurred in connection 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 30, 1977, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulatons promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereoof or take such 
other action as it may deem appropriate. Persons who 


request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20246/November 7, 1977 


In the Matter of 


SYSTEM FUELS, INC. 
New Orleans, Louisana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


MISSISSIPP! POWER & LIGHT COMPANY 
Jackson, Mississippi 


NEW ORLEANS PUBLIC SERVICE INC. 
New Orleans, Louisiana 


(70-6055) 


ORDER AUTHORIZING FINANCING ARRANGE- 
MENTS RELATED TO THE PURCHASE OF FUEL BY 
A NONUTILITY SUBSIDIARY FOR USE BY THE 
OPERATING COMPANIES 


Arkansas Power & Light Company (‘‘Arkansas’’), 
Louisiana Power & Light Company (‘‘Louisiana’’), 
Mississippi Power & Light Company (‘‘Mississippi’’), 
and New Orleans Public Service Inc. (‘‘NOPSI’’) 
(collectively referred to as ‘‘Operating Companies’’), 
all public utility subsidiary companies of Middle South 
Utilities, Inc. (‘Middle South’’), a registered holding 
company, and System Fuels, Inc. (‘‘SFI’’), a 
jointly-owned nonutility subsidiary company of the 
Operating Companies, have filed with this Commission 
a declaration and amendments thereto pursuant to 
Sections 6(a), 7, and 12(b) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rules 45 and 50 
promulgated thereunder as applicable to the proposed 
transactions. 


By order dated December 30, 1976, the Commission 
approved an extension of the period through December 
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31, 1977, during which System Fuels, Inc. (‘‘SFI’’) is 
authorized to make borrowings from the Operating 
Companies, parent companies of SFI, to finance its fuel 
supply business. (HCAR No. 19835). In that 
proceeding, SFI committed itself to endeavor to obtain 
funds from external sources under arrangements 
advantageous to SFI and the Middle South Utilities 
System, in lieu of borrowings from the Operating 
Companies, to meet SFI’s expenditure requirements. 


To assure the availability to the Operating Companies 
and Arkansas-Missouri Power Company, the other 
operating subsidiary of Middle South Utilities, Inc., of 
an adequate supply of fuel oil through 1978, SFI 
presently estimates that it will be necessary to maintain 
an inventory varying between 5,400,000 and 7,900,000 
bbis., valued at as much as $84,600,000. Such 
requirements will vary because of seasonal factors, 
availability of natural gas and other changes in 
conditions. To finance a portion of its requisite 
inventory of fuel oil through 1978, SFI proposes to enter 
into an Acceptance Facility Line of Credit Agreement 
(‘‘Acceptance Agreement’’) with Citibank, N.A., New 
York, New York (‘‘Bank’’), under which SFI may 
borrow and reborrow for a period of one year up to a 
maximum aggregate amount not to exceed at any one 
time outstanding the lesser of $25,000,000 or the 
acceptance base (defined in the Acceptance Agreement 
to mean an amount equal to 50 percent of the fair 
market value of SFI’s fuel oil inventory then in storage 
at specified locatons and hereinafter referred to as 
‘*Acceptance Base’’). The proposed borrowings are in 
addition to other bank borrowings by SFI for the 
financing, among other things, of its fuel oil inventory 
under separate lines of credit aggregating $65,090,000 
with Hibernia National Bank in New Orleans (as 
described in File No. 70-5259) and Citibank, N.A. (as 
described in File No. 70-5415). (See HCAR Nos. 17797, 
18097, 18679 and 19779; and 18378, 19484 and 19982.) 


In order to effect borrowings under the Acceptance 
Agreement, SFI proposes to deliver to the Bank for 
acceptance from time to time commencing on the 
effective date of the Acceptance Agreement and 
continuing for one year thereafter one or more drafts 
(‘‘Draft’’ or ‘‘Drafts’’), duly executed by SFI and drawn 
on the Bank, each Draft to mature not more than 6 
months from the date of its acceptance and to be in the 
face amount of $100,000 or integral multiple thereof not 
exceeding $1,000,000. Upon acceptance by the Bank, in 
its sole discretion in each instance, of any particular 
Draft so presented to it, the Bank will thereupon 
discount the Draft for SFI by paying to SFI in 
immediately available funds on the date of such 
acceptance an amount equal to the face amount of such 
Draft less a discount equal to (a) the bid rate (‘‘Bid 
Rate’’) then in effect in the State of New York for 
acceptances by the Bank of commercial drafts or bills 
eligible for discount with Federal Reserve Banks and 


680/SEC DOCKET 


having the same maturity as such Draft, multiplied by 
(b) the face amount of such Draft. 


The Acceptance Agreement will provide that as to a 


Draft accepted and discounted by the Bank, SFI will 
pay to the Bank (a) on the maturity date thereof and in 
immediately available funds, the face amount of such 
Draft and (b) on a monthly basis, an acceptance charge 
of 1 percent per annum of the face amount of such Draft 
for the period thereof, provided that if the period of 
such Draft is less than 60 days, the acceptance charge 
payable with respect thereto will be computed on the 
basis of a 60-day period. 


The Acceptance Agreement will further provide that 
SFI may at any time prepay in full the face amount to be 
paid by it with respect to a particular Draft, and that if 
at any time the aggregate face amount of all Drafts then 
outstanding exceeds the Acceptance Base, SFI will 
prepay an amount equal to that by which such 
aggregate face amount exceeds the Acceptance Base. 


Pursuant to the terms of the Acceptance Agreement 
and as security for the performance by SFI of its 
obligations to the Bank thereunder, SFI will (a) enter 
into a Security Agreement (‘‘Security Agreement’’) 
whereby it will grant to the Bank a security interest in 
SFIl’s fuel oil inventory in storage at specified locations 
in the States of Arkansas and Mississippi, and (b) enter 
into an Act of Collateral Chattel Mortgage (‘‘Chatte 
Mortgage’’) and execute and deliver in pledge to th 

Bank a demand Louisiana Collateral Mortgage Note 
(‘‘Louisiana Collateral Note’’) in the principal amount 
of $25,000,000 pursuant to a Pledge Agreement 
(‘Pledge Agrement’’) to grant to the Bank a security 
interest in SFIl’s fuel oil inventory in storage at 
specified locations in the State of Louisiana. The 
Security Agreement will also provide for assignment by 
SFI, as additional security, of the accounts receivable 
of SFI arising out of sales of its fuel oil inventory in 
storage at locations referred to above. 


As an inducement to the Bank to enter into these 
financing arrangements with SFI, the Operating 
Companies propose to join with SFI as parties to the 
Acceptance Agreement and to covenant and agree with 
the Bank that (a) during the term of the Acceptance 
Agreement, the aggregate amounts of their 
investments in SFI (including the principal amounts of 
their loans or advances to SFI) will at all times be equal 
to at least 35 percent of the sum of such investments 
and other indebtedness for borrowed money of SFI 
maturing after one year, and (b) they will not (i) create, 
incur, assume or suffer to exist any indebtedness of SFI 
to them which, by its terms, matures or is required to 
be prepaid or repaid, in whole or in part, prior to 
termination of the Acceptance Agreement, (ii) 
accelerate or permit the acceleration of an 


indebtedness of SFI to them prior to such n of ang 
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and (iii) during the term of the Acceptance Agreement, 
request or permit the prepayment of any indebtedness 
of SFI to them if an event of default under the 
Acceptance Agreement, of other event which with lapse 
of time or notice or both would become such an event of 
default, has occurred and is continuing, or if the 
prepayment of such indebtedness would create such an 
event of default or other event. Subject to the limitation 
in clause (a) above, SFI may at any time prepay any 
indebtedness to the Operating Companies, provided no 
such event of default or other event has occurred and is 
then continuing, and provided further that the 
prepayment of such indebtedness would not thereby 
create such an event of default or other event. 


The fees and expenses incurred or to be incurred by SFI 
in connection with the transactions proposed herein are 
estimated not to exceed $40,000, including the charges 
for administrative services, at cost, of Middle South 
Services, Inc., the service company of the Middle South 
Utiliities System, estimated at $500, and legal fees 
estimated not to exceed $37,500. It is stated that no 
state commission and no federal commission, other 
than the Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20201), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration, as amended, be granted and 
permitted to become effective: 


IT 1S ORDERED, pursuant to the Applicable 
Provisions of the Act and rules thereunder, that 
said declaration, as amended, be, and it hereby is, 
granted and permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act, except that the 
certification thereunder shall be filed on a quarterly 
basis, with such certification providing information 
with respect to (1) the execution and delivery by SFI of 
Drafts, and payments by SFI in respect thereof, (2) the 
quantity and type of fuel oil purchased and the average 
inventory cost at the end of each period and (3) such 
other matters as may be requested by this Commission 
from time to time. 


For the Commission, by the Division of Corporate 
Regulations, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20247/ November 7, 1977 


In the Matter of 


NORTHEAST UTILITIES 
P.O. Box 270 
Hartford, Connecticut 06101 


NORTHEAST NUCLEAR ENERGY COMPANY 
P.O. Box 270 
Hartford, Connecticut 06101 


(70-6071) 


NOTICE OF PROPOSED FINANCING OF NUCLEAR 
FUEL CORES AND RELATED TRANSACTION 


NOTICE IS HEREBY GIVEN that Northeast Utilities 
(‘‘Northeast’’), a registered holding company, and 
Northeast Nuclear Energy Company (‘‘NNEC’’), a 
subsidiary company of Northeast formerly known as 
The Millstone Point Company, have filed an 
application-declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(‘‘Act’’), designating Sections 6(a), 7, 12(b) and 12(c) 
thereof and Rule 45 promulgated thereunder as 
applicable to the proposed transactions. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
of the proposed transactions. 


The Connecticut Light and Power Company (‘‘CL&P’’), 
The Hartford Electric Light Company (‘‘HELCO’’) and 
Western Massachusetts Electric Company 
(‘‘SMECO’’), each an electric utility subsidiary of 
Northeast, are the owners as tenants-in-common (the 
‘‘Owners’’) of the nuclear generating units known as 
Millstone Unit Nos. 1 and 2 located at the Millstone 
Nuclear Power Station with 53%, 28% and 19% 
interests (‘‘Ownership Interests’’), respectively. 
Millstone Unit No. 1 with a capacity of approximately 
660,000 kilowatts was placed in operation in late 1970, 
and Millstone Unit No. 2 with a capacity of 
approximately 830,000 kilowatts was placed in opera- 
tion in late 1975. NNEC is acting as the agent of the 
Owners with respect to the operation of these units 
pursuant to an Operating Agreement (“Millstone 
Operating Agreement”) between the Owners and NNEC 
(as described in File No. 70-4447). 


By Order dated November 30, 1972, the Commission 
permitted to become effective the program for the 
financing of the investment in the nuclear fuel for 
Millstone Unit Nos. 1 and 2 (as described in File No. 
70-5260). Pursuant to that program, NNEC, as the 
owner of the fuel for Millstone Unit Nos. 1 and 2, 
supplies the fuel to CL&P, HELCO and WMECO for 
use in the Unit Nos. 1 and 2 reactors under a Fuel 


SEC DOCKET/681 








Supply Contract, as amended (‘‘Fuel Supply 
Contract’’). As part of its overall nuclear fuel financing 
program NNEC issued in 1972 secured notes (‘‘Series A 
Secured Notes’’) under the Trust Indenture dated as of 
December 1, 1972 (‘‘Indenture’’) between NNEC and 
The Connecticut Bank and Trust Company, Trustee. In 
October, 1975, and January 1976, NNEC issued 
Secured Notes (‘‘Series B Secured Notes’’) under a 
Second Supplemental Indenture (‘‘Second Indenture’’) 
to the Indenture. (File No. 70-5734). 


In furtherance of this financing program, NNEC now 
proposes to issue, at 100% of the principai amount to 
The Connecticut Bank and Trust Company (‘‘CBT’’) 
and to Bankers Trust Company (‘‘Bankers’’) 
(collectively, ‘‘Lenders’), an aggregate of 
$11,000,000 principal amount of its 8-1/8% Secured 
Notes, Series C, due December 1, 1982 (‘‘Series C 
Secured Notes’’), of which $6,000,000 will be issued to 
CBT and $5,000,000 to Bankers. The terms of such 
issue were negotiated directly with Lenders by 
Applicants. Applicants have agreed to pay to Lenders, 
subject to authorization of this Commission, a 
commitment fee on the principal amount loaned by 
such Lenders at a rate of one half of one percent (1/2 of 
1%) per annum from July 1, 1977 (the approximate 
commitment date) to the closing date. No finder’s fee or 
other fee, commission or expenses will be paid to any 
third person (other than the expenses of Applicants’ 
associate company, Northeast Utilities Service 
Company) for negotiating the transaction. The Series C 
Secured Notes will be issued under a Third 
Supplemental Indenture (‘‘Third Indenture’’) dated as 
of December 1, 1977, supplementing the Indenture. 
The Third Indenture will set forth the terms of the 
Series C Secured Notes. The terms will include a 
provision that no Series C Secured Note shall be 
redeemed at the applicable general redemption price, if 
such redemption is for the purpose of or in anticipation 
of refunding such Series C Secured Note through the 
use, directly or indirectly, of funds borrowed by NNEC 
at an effective interest cost to NNEC (computed in 
accordance with generally accepted financial prin- 
ciples) of less than 8-1/8%. The Series C Secured 
Notes, like the Series A and Series B Secured Notes, 
will contain no provision for a sinking fund. Northeast 
will enter into an agreement with the Lenders 
guaranteeing NNEC’s payment of the principal, 
premium, if any, and interest on the Series C Secured 
Notes. The proposed terms of the guaranty will be 
similar to those presently applicable to the Series A and 
Series B Secured Notes. 


Applicants state that the net proceeds from the issue 
and sale of the Series C Secured Notes will be used by 
NNEC to pay obligations incurred in connection with 
the purchase of nuclear fuel for Millstone Unit Nos. 1 
and 2. Such obligations may include both short term 
borrowings and amounts owed to vendors. Nuclear core 
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elements now on site and to be delivered on or about 
November 1, 1977 will be used as the basis for the 
issuance of the Series C Secured Notes pursuant to the 
Indenture. 


A statement as to the amount of bondable property 
(nuclear core elements) available for the issuance of the 
Series C Secured Notes will be filed by amendment 
after delivery of such property is completed. 


it is stated that in furtherance of this financing program 
and in order for NNEC to continue to meet the equity 
capital ratio requirements of the Indenture, Northeast 
will make a capital contribution of $2,050,000 to NNEC 
before the issue of the Series C Secured Notes. 
Commission authorization for such a contributuion was 
granted in File No. 70-6016 by Order dated June 29, 
1977. 


It is also stated no change is contemplated in the Fuel 
Supply Contract in connection with this issue, although 
certain proposed amendments to the Fuel Supply 
Contract are currently under consideration by this 
Commission in File No. 70-5734. 


NNEC as part of its permanent financing program, 
referred to above, contemplates that certain bank 
borrowings will be issued, renewed, repaid and/or 
re-issued from time to time to meet the financing 
proram. At the present time, this Commission has 
authorized NNEC to issue notes in the maximum 
aggregate amount of $25,000,000 outstanding at any 
one time to certain banks through March 31, 1978. (File 
No. 70-5734). As described in detail in File No. 70-5260, 
it will be necessary for NNEC, as part of its general 
financing program, to continue to provide financing for 
its fuel through bank borrowings. Although no formal 
commitments for NNEC’s bank borrowings to be 
effected in continuance of the financing program have 
been made with any bank, NNEC states it expects that 
such borrowings will be effected frorn the following 
banks in the following maximum amounts: 

Bank Maximum Amount 
The First National Bank 

of Boston 


Boston, Massachusetts $22,000,000 
Bankers Trust Company 

New York, New York 10,000,000 
The Connecticut Bank 

and Trust Company 

Hartford, Connecticut 10,000,000 


Hartford National Bank 
and Trust Company 


Hartford, Connecticut 7,000,000 
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The Colonial Bank and Trust 
Company 
Waterbury, Connecticut 
3,000,000 
Connecticut National Bank 


Bridgeport, Connecticut 2,500,000 


NNEC presently contemplates that its projected capital 
requirements will necessitate the borrowing of up to 
$30,000,000 from the above banks. However, the 
maximum aggregate amount of such borrowings 
outstanding at any time will not exceed $30,000,000. 
Any bank borrowings to be effected from additional 
banks or in larger maximum amounts will be subject to 
filing post-effective amendments and further orders of 
this Commission. 


The proposed bank borrowings (the ‘‘Bank Notes’’) will 
each be dated the date of issue, will have a maximum 
maturity date of nine months with right of renewal, will 
bear interest at the prime rate in effect from time to 
time at the lending bank adjusted as of the date of any 
change in such rate, will be subject to prepayment to 
any time at NNEC’s option without premium and will 
be subordinated to any Secured Notes issued by NNEC. 
Although NEEC’s permanent financing program 
contemplates that the Bank Notes will be issued, 
renewed, repaid and/or re-issued from time to time 
through December 1, 1982 to meet the proposed 
financing program at this time NNEC is requesting 
Commission authorization to issue Bank Notes to the 
banks specified above in an aggregate amount not to 
exceed $30,000,000 at any time outstanding only for the 
period through March 31, 1979. Compensating 
balances of 10% of the credit line plus up to 10% of the 
average borrowings are required by the above banks. 
The effective interest rate for the borrowings would be 
9.375% based on a 7.5% prime rate. No minimum 
interest rate is specified by any bank. 


Exept as set forth herein, it is stated that the terms of 
the Series C Secured Notes and of the Third indenture 
will in substance be the same as the terms of the Series 
B Secured Notes and of the Second Indenture, respec- 
tively, and applicants propose in all respects to 
continue the nuclear fuel financing program in the 
manner described in detail in File No. 70-5260. 


Other than as set forth herein, no associate company or 
affiliate company of Northeast or NNEC or any affiliate 
of such associate company has any material interest, 
directly or indirectly, in the proposed transactions. 


The fees and expenses to be incurred in connection with 
the proposed transactions are to be filed by 
amendment. It is stated that none of such fees, 
commissions or expenses are to be paid to any associate 
company or. affiliate of Northeast or NNEC, except for 


financial and other services to be performed at cost by 
Northeast Utilities Service Company, an associate 
service company. It is further stated that the approval 
of the Connecticut Public Utilities Control Authority 
will be required for the issue by NNEC of its Series C 
Secured Notes. No other State commission and no 
Federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. Rule 24 
notification regarding the nuclear fuel financing is to be 
filed quarterly. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 2, 1977, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At 
any time after said date, the application-declaration, as 
amended or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulaton, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20248/November 8, 1977 


In the Matter of 

OHIO POWER COMPANY 
201 Cleveland Avenue, S.W. 
Canton, Ohio 44702 
(70-6070) 


NOTICE OF PROPOSED AGREEMENT WITH 
COUNTY AUTHORITY FOR CONSTRUCTION OF 
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POLLUTION CONTROL EQUIPMENT FINANCED BY 
SALE OF REVENUE BONDS 


NOTICE IS HEREBY GIVEN that Ohio Power Company 
(‘‘Ohio’’), an electric utility subsidiary company of 
American Electric Power Company, Inc., a registered 
holding company, has filed an application-declaration 
with this Commission designating Sections 9(a) and 
12(d) of the Public Utility Holding Company Act of 1935 
(‘‘Act’’) and Rule 44(b) (3) promulgated thereunder as 
applicable to the proposed transaction. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


Ohio states that in order to comply with prescribed 
environmental quality control standards of the State of 
West Virginia it has been and will be necessary to 
construct a certain high efficiency. electrostatic 
precipitator (‘‘the Project’’) for particulate emission 
control and related facilities at its Kammer Plant (‘‘the 
Plant”’). It is estimated that the Project will in the 
aggregate cost approximately $75,000,000. 


Under the Industrial Development and Commercial 
Development Bond Act of the State of West Virginia 
(the ‘‘Industrial Development Act’’), Marshall County, 
West Virginia, a political subdivision of the State of 
West Virginia, (the ‘‘County’’), is authorized to enter 
into agreements concerning, and to acquire, pollution 
control facilities, and to sell such facilities to the user 
thereof for consideraton which may be paid in 
installments or otherwise. The County has adopted a 
resolution agreeing to cooperate to finance the 
acquisition, construction and installation of the Project, 
and, in particular, upon the request of Ohio, to 
undertake the issuance of its pollution control revenue 
bonds (the ‘‘Bonds’’) under the Industrial Development 
Act, at one time or from time to time, to aid in financing 
the cost of the Project in the maximum amount of up to 
$80,000,000, the Bonds to be issued in such series and 
amounts and upon such terms and conditions as are 
mutually agreed between the County and Ohio. 


Ohio proposes to enter into an agreement of sale 
(‘‘Agreement’’) with the County whereby the County 
will construct and equip the Project. To finance the 
Project, the County will issue Bonds in an_ initial 
principal amount of up to $50,000,000 (‘‘Series A 
Bonds’’) and additional Bonds in principal amounts 
which, when added to the principal amount of the 
Series A Bonds, are presently estimated not to exceed 
$80,000,000 in the aggregate, sufficient to cover 
construction costs of the Project. The proceeds from the 
saie of the Series A Bonds will be deposited by the 
county with a Trustee (‘‘Trustee’’) under an indenture 
to be entered into between the County and such Trustee 
(the ‘‘Indenture’’) pursuant to which the Series A 
Bonds are to be issued and secured. Such proceeds will 
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be applied to payment of the cost of construction of the 
Project. The Agreement also will provide for the sale of 
the Project to Ohio, the payment by Ohio of the 





\ | 
purchase price of the Project in semi-annual | | 


installments over a term of years, and the assignment 
and pledge to the Indenture Trustee of the County’s 
interest in, and of the monies receivable by the County 
under, the Agreement. 


The Agreement will provide that each installment of the 
purchase price of the Project payable by Ohio will be in 
such an amount (together with other monies held by the 
Trustee under the Indenture for that purpose) as will 
enable the County to pay, when due, (i) the interest on 
the Series A Bonds, any additional Bonds and any 
refunding Bonds, (ii) the principal amount of the Series 
A Bonds, any additional Bonds and any refunding 
Bonds payable at the time of their respective stated 
maturities and (iii) amounts, including any accrued 
interest, payable in connection with any mandatory 
redemption of the Series A Bonds, any additional 
Bonds or any refunding Bonds. The Agreement also 
obligates Ohio to pay the fees and charges of the 
Trustee, as well as certain administrative expenses of 
the County. The Agreement further provides that Ohio 
may prepay the purchase price of the Project (i) by 
paying, under certain conditions, amounts sufficient to 
redeem all the Bonds then outstanding and all other 
amounts payable under the Indenture or (ii) at any time 
by depositing in the Indenture’s Bond Fund or 
delivering to the Trustee amounts sufficient to provide 
for the release of the Indenture. Upon prepayment of 
the entire purchase amount, Ohio may terminate the 
Agreement. Ohio may also prepay the purchase price of 
the Project in part, such payments to be paid to the 
Trustee for deposit in the Bond Fund and credited 
against the purchase price and used for the redemption 
or purchase of outstanding Bonds in the manner and to 
the extent the outstanding Bonds are redeemable or 
subject to purchase as provided in the Indenture. 


Ohio proposes to convey equipment previously 
constructed (the ‘‘Existing Facilities’), subject to 
Ohio’s First Mortgage lien, to the County and Ohio will 
receive out of the Bond proceeds, an amount equal to 
Ohio’s original cost of the Existing Facilities. The 
Existing Facilities will be included in the Project which 
Ohio will repurchase from the County pursuant to the 
Agreement. The proceeds realized from the sale of the 
Existing Facilities will be used to retire secured 
short-term debt of Ohio, including the financing of part 
of its construction program. As of September 30, 1977, 
there were notes payable to banks and commercial debt 
outstanding in the amount of $75,480,000. The 
estimated cost of Ohio’s construction program for 1977 
is $184,000,000, exclusive of construction costs in 
connection with the Gavin Plant by Ohio’s wholly 
owned subsidiary, Ohio Electric Company. Said costs 
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for the Gavin Plant are estimated at $11,000,000 for 
1977. 


It is contemplated that the Series A Bonds will be sold 
by the County pursuant to arrangements with a group 
of underwriters represented by Morgan Stanley & Co., 
Incorporated. In accordance with the laws of the State 
of West Virginia, the interest rate to be borne by the 
Series A Bonds will be fixed by the County Commission 
of the County. While Ohio will not be a party to the 
underwriting arrangements for the Series A Bonds, the 
Agreement will provide that the terms of the Series A 
Bonds and their sale by the County shall be satisfactory 
to Ohio. 


Ohio has been advised that the annual interest rates on 
obligations, interest on which is tax exempt, historically 
have been and can be expected at the time of issue of 
the Series A Bonds to be 1-1/2% to 2-1/2% lower than 
the rates on obligations of like tenor and comparable 
quality, interest on which is fully subject to federal 
income tax. 


The Series A Bonds will be dated on or about the first 
day of the month in which they are issued, will bear 
interest semi-annually and will mature at a date or 
dates not more than 30 years from the date of their 
issuance. It is expected that the Series A Bonds will not 
be redeemable at the option of the County within 10 
years from their issue date except under certain 
circumstances. The Series A Bonds will be subject to 
mandatory redemption under the circumstances and 
terms specified in the Indenture. 


The fees and expenses incident to the proposed 
disposition of the Existing Facilities and the acquisition 
of the Project (as distinguished from and excluding fees 
and expenses incident to the sale of the Bonds by the 
County payable out of the proceeds of the sale) will be 
supplied by amendment. It is stated that the Public 
Utilities Commission of Ohio has jurisdiction over the 
proposed transaction and that no other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 2, 1977, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the 
application-declaration which he desires to controvert; 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case of 


an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application-declaration, as filed, or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


Geroge A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20249/November 8, 1977 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY: 
For Wayne, Indiana 


(70-5854) 


SUPPLEMENTAL ORDER AUTHORIZING SALE OF 
POLLUTION CONTROL REVENUE BONDS PURSU- 
ANT TO AGREEMENT WITH CITY; AND RELEAS- 
ING JURISDICTION AS TO TERMS,FEES, AND 
EXPENSES IN CONNECTION THEREWITH 


Indiana & Michigan Electric company (‘‘I&M’’), an 
electric utility subsidiary company of American Electric 
Power Company, Inc., a registered holding company, 
has filed additional post-effective amendments to an 
application-declaration previously filed with this 
Commission pursuant to Sections 9(a), 10 and 12(d) of 
the Public Utility Holding Company Act of 1935 
(‘‘Act’’) and Rule 44(b)(3) promulgated thereunder 
regarding the followed proposed transaction. 


1&M has stated that in order to comply with prescribed 
environmental quality control standards of the State of 
Indiana it has been and will be necessary to construct 
certain high efficiency electrostatic precipitators 
(‘‘Project’’) for particulate emission control and related 
facilities at its Tanners Creek Plant. By resolution of 
October 15, 1973, the City of Lawrenceburg, Indiana 
(‘‘City’’), determined that it would authorize and issue 
one or more series of its pollution control revenue 
bonds (‘‘Revenue Bonds’’) to finance the cost of 
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engineering, design, acquisition, and construction of 
the Project and to reimburse or repay !&M _ in 
connection with |&M’s expenditures relating to the 
Project. 


1&M has entered into an agreement of sale 
(‘‘Agreement’’) with the City whereby the City will 
construct and equip the Project. To finance the Project, 
the City has issued Revenue Bonds in principal 
amounts of $65,000,000 ($25,000,000 Series A Bonds, 
authorized in HCAR No. 19620, July 21, 1976; 
$40,000,000 Series B Bonds, authorized in HCAR No. 
20021, May 9, 1977). The City will issue additional 
Revenue Bonds in principal amounts presently 
estimated not to exceed $31,000,000 to cover 
construction costs of the Project. The City also entered 
into an indenture dated July 1, 1976 (‘‘Indenture’’) with 
Lincoln National Bank and Trust Company of Fort 
Wayne, Indiana as trustee (‘‘Trustee’’). 


The Agreement provides for the sale of the Project to 
1&M, the payment by 1&M of the purchase price of the 
Project in semi-annual installments over a term of 
years, and the assignment and pledge to the Indenture 
Trustee of the City’s interest in, and of the monies 
receivable by the City under, the Agreement. 


The Agreement provides that each installment of tire 
purchase price for the Project payable by 1&M will be in 
such an amount (together with other monies held by the 
Trustee under the Indenture for that purpose) as will 
enable the City to pay, when due, (i) the interest on the 
Revenue Bonds, and additional bonds and any 
refunding bonds, (ii) the principal amount of the 
Revenue Bonds, any. additional bonds and any 
refunding bonds payable at the time of their respective 
stated maturities and (iii) amounts, including any 
accrued interest, payable in connection with any 
mandatory redemption of the Revenue Bonds, any 
additional bonds or any refunding bonds. The 
Agreement also obligates 1&M to pay the fees and 
charges of the Trustee, as well as_ certain 
administratives expenses of the City. The Agreement 
further provides that 1&M may prepay the purchase price 
of the Project (i) by paying, under certain conditions, 
amounts sufficient to redeem all the Revenue Bonds 
then outstanding and all other amounts payable under 
the Indenture or (ii) at any time by depositing in the 
Indenture’s Bond Fund or delivering to the Trustee 
amounts sufficient to provide for the release of 
Indenture. Upon prepayment, |&M may terminate the 
Agreement. 


The Agreement and Indenture provide for the 
authorization and issuance by the City upon the request 
of i&M of additional Bonds sufficient to cover the cost 
of construction. In the Commission’s orders of July 21, 
1976 and May 9, 1977, jurisdiction was reserved over 
the issuance and sale of additional series of Revenue 
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Bonds under the Agreement between I|&M and the 
City. Pursuant to that reservation of jurisdiction, |&M 
has filed the additional post-effective amendments, in 
which it is proposed that an additional series of 
Revenue Bonds (the ‘‘Series C Bonds’’) in an amount of 
$12,000,000 will be issued by the City. 


1&M states that the City is expected, on November 7, 
1977, to adopt an enabling resolution which would 
permit the City to issue $12,000,000 of Series C Bonds. 
It is anticipated that the Series C Bonds, in the 
aggregate principal amount of $12,000,000, will be 
issued by the City pursuant to the Indenture and a 
Second Supplemental Indenture of Trust between the 
City and the Trustee (‘‘Supplemental Indenture’’) 
which will provide that the proceeds of the sale of the 
Series C Bonds will be deposited by the City with the 
Trustee and applied to payment of the cost of 
construction of the Project, which will include 
reimbursement of |1&M for amounts it has previously 
expended, or will expend, to pay the cost of 
construction. 1&M had expended about $72,393,000 for 
the Project as of June 30, 1977, and it is anticipated that 
construction costs of the Project will total 
approximately $90,000,000 by the end of 1977. |I&M 
expects that at least $11,796,000 of the proceeds of the 
Series C Bonds will be deposited in the construction 
fund pursuant to the Agreement. 


Substantially all of the proceeds of the Series C Bonds 
will accordingly be disbursed to 1&M. These funds will 
be used by I&M to pay its unsecured short-term 
indebtedness and for its construction program. As of 
August 31, 1977, 1&M’s short-term indebtedness was 
$49,136,000; and it is estimated that at the time of the 
issuance of the Series C Bonds, such indebtedness will 
be not less than $65,000,000. The estimated cost of 
1&M’s construction program for 1977 is $146,000,000, 
exclusive of construction costs of 1&M’s wholly owned 
subsidiary, Indiana & Michigan Power Company. Said 
costs for this subsidiary are estimated at $84,000,000. 


It is contemplated that the Series C Bonds will be sold 
by the City pursuant to arrangements with a group of 
underwriters rerpresented by E.F. Hutton & Company, 
Inc. 


The Series C Bonds will bear interest at the rate of 
6-7/8%per annum and will be sold to the 
underwriters at an aggregate discount of 1.7% of their 
principal amount. While |&M will not be a party to the 
underwriting arrangements for the Revenue Bonds, the 
Agreement provides that the terms of the Revenue 
Bonds and their sale by the City shall be satisfactory to 
1&M. 


1&M has been advised that the annual interest rates on 
obligations, interest on which is tax exempt, historically 
have been and can be expected at the time of issue of 
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the Revenue Bonds to be 1-1/2% to 2-1/2% lower than 
the rates on obligations of like tenor and comparable 
quality, interest on which is fully subject to the federal 
income tax. 


The Series C Bonds will be dated on or about the first 
day of the month in which they are issued, will bear 
interest semi-annually and will mature on May 1, 2006. 
The Series O Bonds will not be redeemable at the 
option of the City within 10 years from their issue date 
except under certain circumstances. The Series C 
Bonds will be subject to mandatory redemption under 
the circumstances specified in the Supplemental 
Indenture, and will be on a parity with and secured in 
the same manner as the Series A and B Bonds. 


The fees, commissions and expenses to be paid or in- 
curred directly or indirectly by |&M are estimated at 
$40,000, including legal fees of $30,000. The Michigan 
Public Service Commission and The Public Service 
Commission of Indiana have authorized the proposed 
transaction to the extent of their respective jurisdiction 
over said transaction. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendments, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective 
amendments, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 promul- 
gated under the Act and that the jurisdiction with 
respect to the fees, expenses and terms of sale of the 
present proposal be, and it hereby is, released. 


IT IS FURTHER ORDERED, that jurisdiction be, and it 
hereby is, reserved with respect to the terms of sale of 
the Project as those terms are affected by the issue and 
sale of additional Revenue Bonds under the 
Agreement. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20250/November 8, 1977 


In the Matter of 

ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 

New York, New York 10022 

(70-6074) 


NOTICE OF PROPOSAL TO 
COMMON STOCK 


ISSUE AND SELL 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (‘‘Allegheny’’), a registered holding com- 
pany, has filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 6, 
7 and 12 of the Act and Rule 50 promulgated there- 
under as applicable to the proposed transaction. All 
interested persons are referred to the application- 
declaration for a complete statement of the proposed 
transaction. 


Allegheny proposes to issue and sell at competitive 
bidding up to 3,500,000 shares of its authorized but 
unissued common stock, par value $2.50 per share, for 
estimated cash proceeds of $74,000,000. Allegheny 
states that it may, by amendment to this application- 
declaration, seek authorization to sell its common stock 
through a negotiated sale to underwriters. 


The proceeds of the sale of common stock, together 
with other funds which may become available to 
Allegheny, will be used to repay outstanding short term 
debt; it is estimated that approximately $65 million of 
short term debt will be outstanding at the time the 
common stock is issued. Such short term debt was 
incurred pursuant to Commission orders dated April 6, 
1976 (HCAR No. 19464) and September 21, 1977 
(HCAR No. 20185). Allegheny used the proceeds of 
such short term debt to acquire common stock of its 
electric utility subsidiaries, which, in turn, used such 
funds to finance their construction programs and to 
repay short term debt. 


A statement of the fees and expenses to be incurred by 
Allegheny in connection with the proposed transaction 
will be filed by amendment. It is stated that the Mary- 
land Public Service Commission had jurisdiction over 
the proposed transaction. It is stated that no other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 


person may, not later than December 2, 1977, request 
in writing that a hearing be held on such matter, stating 
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the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicants- 
declarants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the application-declaration, as filed or 
as it may be amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20251/November 9, 1977 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 


(70-6060) 


ORDER AUTHORIZING PROPOSED AGREEMENT 
WITH MUNICIPAL AUTHORITY FOR CONSTRUC- 
TION OF POLLUTION CONTROL EQUIPMENT 
FINANCED BY SALE OF REVENUE BONDS. 


Indiana & Michigan Electric Company (‘‘1&M’’), an 
electric utility subsidiary company of American Electric 
Power Company, Inc., a registered holding company, 
has filed an application-declaration and amendments 
thereto with this Commission pursuant to Sections 9(a), 
10 and 12(d) of the Public Utility Holding Company Act 
of 1935 (‘‘Act’’) and Rule 44(b)(3) promulgated there- 
under regarding the following proposed transactions. 
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1&M states that in order to comply with prescribed 
environmental quality control standards of the State of 
Indiana it has been and will be necessary to construct 
certain high efficiency electrostatic precipitators 
(‘‘Project’’) for particulate emission control and related 
facilities at its Breed Plant. By resolution of December 
5, 1973, the City of Sullivan, Indiana (‘‘City’’), deter- 
mined that it would authorize and issue one or more 
series of its pollution control revenue bonds (‘‘Revenue 
Bonds’’) to finance the cost of engineering, design, 
acquisition, and construction of the Project and to 
reimburse or repay |&M in connection with 1&M’s 
expenditures relating to the Project. 


1&M_ proposed to enter into an agreement of sale 
(‘‘Agreement’’) with the City whereby the City will 
construct and equip the Project. To finance the Project, 
the City will issue Revenue Bonds in an initial principal 
amount of $25,000,000 (‘‘Series A Bonds’’) and 
additional Revenue Bonds in principal amounts 
presently estimated not to exceed $20,000,000 
sufficient to cover construction costs of the Project. The 
proceeds from the sale of the Series A Bonds will be 
deposited by the City with the Trustee (‘‘Trustee’’) 
under an indenture to be entered into between the City 
and such Trustee (the ‘‘indenture’’) pursuant to which 
the Series A Bonds are to be issued and secured. Such 
proceeds will be applied to payment of the cost of 
construction of the project. The Agreement also will 
provide for the sale of the Project to |&M, the payment 
by |&M of the purchase price of the Project in semi- 
annual installments over a term of years, and the 
assignment and pledge to the Indenture Trustee of the 
City’s interest in, and of the monies receivable by the 
City under, the Agreement. 


The Agreement will provide that each installment of the 
purchase price for the Project payable by |&M will be in 
such an amount (together with other monies held by the 
Trustee under the Indenture for that purpose) as will 
enable the City to pay, when due, (i) the interest on the 
Revenue Bonds, any additional bonds and any 
refunding bonds, (ii) the principal amount of the 
Revenue Bonds, any additional bonds and any 
refunding bonds payable at the time of their respective 
stated maturities and (iii) amount, including any 
accrued interest, payable in connection with any 
mandatory redemption of the Revenue Bonds, any 
additional bonds or any refunding bonds. The 
Agreement also obligated 1&M to pay the fees and 
charges of the Trustee, as well as certain administrative 
expenses of the City. The Agreement further provides 
that 1&M may prepay the purchase price of the Project 
(i) by paying, under certain conditions, amounts suffi- 
cient to redeem all the Revenue Bonds then 
outstanding and all other amounts payable under the 
Indenture of (ii) at any time by depositing in the Inden- 
ture’s Bond Fund or delivering to the Trustee amounts 
sufficient to provide for the release of the Indenture. 
Upon prepayment, |&M may terminate the Agreement. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20252/November 10, 1977 


In the Matter of 


NEW ENGLAND POWER COMPANY 
NEW ENGLAND ELECTRIC SYSTEM 
20 Turnpike Road 

Westborough, Massachusetts 05181 


(70-6073) 


NOTICE OF PROPOSED CAPITAL CONTRIBUTION 
BY HOLDING COMPANY TO SUBSIDIARY 


NOTICE IS HEREBY GIVEN that New England 
Electric System (‘‘NEES’’), a registered holding 
company, and its electric utility subsidiary company 
New England Power Company (‘‘NEPCO’’) have filed 
with this Commission an application-declaration 
pursuant to the Public Utility Holding Company Act of 
1935 (‘‘Act’’), designating Sections 9(a), 10 and 12 of 
the Act and Rules 42(a) and 45 promulgated thereunder 
as applicable to the proposed transaction. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


NEES proposes to make a capital contribution to 
NEPCO before December 31, 1977, of $10,000,000. 
NEPCO will use such contribution to repay $10,000,000 
of short-term indebtedness held by NEES. As of 
August 31, 1977, NEPCO had $39,300,000 of short 
indebtedness outstanding, and it is anticipated that 
such indebtedness will aggregate $52,000,000 at the 
time of the proposed capital contribution, $10,000,000 
of which will be held by NEES. 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $2,500, 
including $500 of incidental services to be performed, 
at cost, by New England Power Service Company, an 
affiliate of NEES. It is stated that no state commission 
and no federal commission, other than this Commis- 
sion, had jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 5, 1977, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail ‘upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at 


690/SEC DOCKET 


yMnisreebes 





law, by certificate) should be filed with the request. At 
any time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notice and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 





For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20253/November 10, 1977 

In the Matter of 9 
APPALACHIAN POWER COMPANY 


40 Franklin Road 
Roanoke, Virginia 24009 


INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 
Fort Wayne, Indiana 46801 


OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44701 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-6082) 


NOTICE OF PROPOSED ISSUE AND SALE OF NOTES 
TO BANKS AND TO DEALER IN COMMERCIAL 
PAPER BY HOLDING COMPANY, CAPITAL CON- 
TRIBUTIONS BY HOLDING COMPANY TO SUB- 
SIDIARIES, AND REQUEST FOR EXCEPTION FROM 
COMPETITIVE BIDDING 












NOTICE IS HEREBY GIVEN that American Electric 
Power, Inc. (‘‘AEP’’), a registered holding company, 






At 





of 
er 


or 
er 


rs 
Ng 


ite 


35 


AL 
)N- 
JB- 
OM 


tric 
ny, 








and Appalachian Power Company (‘‘Appalachian’’), 
ndiana & Michigan Electric Company (‘‘I1&M’’), and 
hio Power Company (‘‘Ohio Power’’), its subsidiary 
electric utility companies, have filed an application- 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6(b) and 12 of the Act and Rule 50 
promulgated thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 





AEP requests that it be authorized to issue and sell, 
from time to time prior to January 1, 1979, as funds 
may be required, short-term notes (including 
commercial paper) in an aggregate amount not to 
exceed $165,000,000 outstanding at any one time. None 
of such notes or commercial pater shall mature later 
than June 30, 1979. 


The notes to be sold to banks will be dated as of the 
date of the borrowing which it evidences, will mature 
not more than 270 days from the date of issue or reissue 
thereof, and will be prepayable at any time without 
premium or penalty. AEP proposes to issue and sell 
such short-term notes to 11 banks with lines of credit in 
an aggregate amount of $179,000,000. The banks and 
their respective lines of credit which AEP has estab- 
lished at such banks are as follows: 


Name Amount 

Chemical Bank, New York, N.Y. $ 45,000,000 
The Chase Manhattan Bank (National 

Association), New York, N.Y. 40,000,000 
Manufacturers Hanover Trust Company, 

New York, N.Y. 25,000,000 
Morgan Guaranty Trust Company of New 

York, New York, N.Y. 22,000,000 
Bankers Trust Company, New York, N.Y. 9,000,000 
Irving Trust Company, New York, N.Y. 8,000,000 
The Bank of New York, New York, N.Y. 4,000,000 
The Cleveland Trust Company, 

Cleveland, Ohio 8,000,000 
First Pennsylvania Bank and Trust 

Company, Philadelphia, Pa. 9,000,000 
Mellon Bank, N.A., Pittsburgh, Pa. 6,000,000 
United Virginia Bank, Richmond, Va. 3,000,000 


Total $179,000,000 








AEP will be required to either (1) maintain compen- 
sating balances 10% of the bank lines made available 
and additional compensating balances of 10% of the 
amount of any borrowings, or (2) maintain 
compensating balances of 10% of the bank lines made 
available and pay an annual fee for the availability of 
the line of credit not in excess of the 10% of the line of 
credit made available. Where only compensating 


balances are required, borrowings under such lines will 
bear interest at an annual rate not greater than the 
bank’s prime commercial rate in effect at the time of 
issuance. Where a combination of compensating 
balances and fees are required, borrowings under such 
lines would bear interest at a specified rate.in excess of 
the bank’s prime commercial rate in effect at the time 
of issuance, but such specified rate would not be 
greater than the equivalent rate of borrowings bearing 
interest at the prime rate with compensating balances 
equal to 10% of the amount borrowed. If the full 
amount were borrowed from the banks, the effective 
interest cost to AEP, based on a prime commercial rate 
of 7 3/4%, would be 9.69%. 


The commercial paper will be in the form of promissory 
notes in denominations of not less than $50,000 nor 
more than $50,000,000 of varying maturities, with no 
such maturity more than 270 days after the date of 
issuance and none will be prepayable prior to maturity. 
The commercial paper notes will be sold directly to 
Lehman Commercial Paper Incorporated (the 
‘‘dealer’’) at a discount rate not in excess of the 
discount rate per annum prevailing at the time of is- 
suance for commercial paper of comparable quality and 
maturity. No commercial paper notes wil! be issued 
having a maturity of more than 90 days if such commer- 
cial paper notes would have an effective interest cost 
which exceeds the effective interest cost at which AEP 
could borrow from banks. 


The dealer will reoffer the commercial paper notes to 
not more than 200 of such dealer’s customers identified 
and designated in a non-public list prepared by the 
dealer in advance, at a discount rate of 1/8 of 1% per 
annum less than the discount rate to AEP. It is 
expected that such customers of the dealer will hold the 
commercial paper notes to maturity, but, if any such 
customer wishes to resell such commercial paper prior 
to maturity, the dealer, pursuant to a verbal repurchase 
agreement, will repurchase such commercial paper sold 
by it and reoffer it to other customers on the list. 


AEP also requests authority to make cash capital contri- 
butions from time to time prior to January 1, 1979, to its 
public utility subsidiary companies in the following 
aggregate amounts: Appalachian, $95,000,000; I&M, 
$60,000,000; and Ohio Power, $35,000,000. 


The proceeds from the sale of the short-term notes are 
to be applied by AEP, together with other funds, to 
make additional investments in its public utility subsi- 
diary companies to assist them in financing the costs of 
their respective construction programs and to retire 
their short-term debt. The construction programs of 
AEP’s public utility subsidiary companies for 1977 and 
1978 are estimated as follows: $265,800,000 and 
$360,000,000, respectively, for Appalachian; 
$230,300,000 and $217,900,000, respectively, for !&M 
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and its generating subsidiary; and $195,200,000 and 
$212,600,000, respectively, for Ohio Power and its 
generating subsidiary. 


AEP requests an exception from the competitive 
bidding requirements of Rule 50 for the proposed issue 
and sale of its commercial paper pursuant to paragraph 
(a)(5) thereof on the grounds that the commercial paper 
to be issued will have maturities of not more than nine 
months, the current rates for commercial paper for 
prime borrowers such as AEP are published daily in 
financial publications, and it is not practical to publish 
invitations for commercial paper. 


The application-declaration states that fees and 
expenses of approximately $10,000 are to be incurred 
by AEP in connection with the proposed transactions. It 
is stated that the State Corporation Commission of 
Virginia and the Public Service Commission of West 
Virginia have jurisdiction over the proposed capital 
contribution by AEP to Appalachian. No other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 5, 1977, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants-declarants at the above stated addressed, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
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Trust Indenture Act of 1939 
Release No. 491/November 8, 1977 


The Securities and Exchange Commission has issued 
a notice giving interested persons until November 21, 
1977 to request a hearing on an application by Real 
Estate Participations in Israel Ltd., an Israeli corpora- 
tion, pursuant to Section 310(b)(i)(ii) of the Trust 
Indenture Act of 1939, declaring that the trusteeship 
of Bank Leumi Trust Company of New York under (i) 
an Indenture, dated as of January 1, 1970, relating to 
the 6%% Subordinated Guaranteed Debentures 
Maturing Serially 1976-1985 of Real Estate Participa- 
tions in Israel, Ltd. and guaranteed by Tefahot Israel 
Mortgage Bank Limited, and (ii) the Indenture dated 
as of September 1, 1976, relating to the 4% to 7% 
Redeemable Investment Notes of Tefahot Israel 
Mortgage Bank Limited is not so likely to involve a 
material conflict of interest as to make it necessary in 
the public interest or for the protection of investors to 
disqualify Bank Leumi Trust Company of New York 
from acting as Trustee under the first of the above in- 


dentures. 








INVESTMENT COMPANY ACT OF 1940 





Investment Company Act of 1940 
Release No. 9990/November 4, 1977 


In the Matter of 


MASSACHUSETTS TAX EXEMPT UNIT TRUST 
SERIES 1 
(AND SUBSEQUENT SERIES) 


and 

MOSELEY, HALLGARTEN & ESTABROOK, INC. 
50 Congress Street 

Boston, Massachusetts 02109 


(812-4191) 





NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTION 
14(a) OF THE ACT AND RULES 19b-1 and 22c-1 
THEREUNDER. 
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NOTICE IS HEREBY GIVEN that Massachusetts Tax 
Exempt Unit Trust, Series 1 (‘First Trust”), a unit 
Q vestment trust registered under the Investment 
; Company Act of 1940 (“Act”), and its sponsor, 
Moseley, Haligarten & Estabrook, Inc. (“Sponsor”; 
hereinafter the Sponsor and the First Trust are referred 
to collectively as ‘‘Applicants’’), have filed an 
application on September 20, 1977 and an amendment 
thereto on October 31, 1977, pursuant to Section 6(c) 
of the Act for an order of the Commission (1) 
exempting the First Trust and subsequent Series 
(hereinafter referred to collectively as “Trust(s)” from 
the provisions of Section 14(a) of the Act, and (2) 
exempting the frequency of capital gains distributions 
of the Trusts and the secondary market operations of 
the Sponsor from the provisions of Rule 19b-1 and 
Rule 22c-1, respectively, under the Act. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


i 





The exemptive orders are requested for the First Trust 
and subsequent Trusts. The Sponsor has filed a Form 
S-6 Registration Statement under the Securities Act of 
1933 (“1933 Act”) covering a maximum of 10,000 units 
(“Units”) of fractional undivided interests in the First 
Trust, to be offered to investors at a public offering 
price set forth in the prospectus included in the S-6 
each day the New York Stock Exchange is open for 
eo for secondary market purposes). 


According to the application, each Trust will be 
governed by a trust agreement for that Trust (here- 
inafter called the “‘Agreement’’), which will be 
executed prior to the time the registration statement 
under the 1933 Act for such Trust becomes effective. 
For each Trust, New England Merchants National 
Bank will act as Trustee, and Standard & Poor’s 
Corporation will act as Evaluator. The Agreement for 
each Trust will contain standard terms and conditions 
of trust common to all Trusts. 





Pursuant to the Agreement, the Sponsor will deposit 
with the Trustee bonds which the Sponsor shall have 
accumulated for each purpose in an amount at least 
equal to the aggregate principal amount of the Units 
| to be offered. Simultaneous!y with the deposit, the 

Trustee will deliver to the Sponsor registered 

certificates for the Units which will represent the 

entire ownership of the respective Trust. These Units 
} will in turn be offered for sale to the public by the 
Sponsor. In the case of the First Trust, bonds in a 
principal amount of at least $7,500,000 will be 
deposited with the Trustee, in exchange for 7,500 
| Units in the First Trust. 


Applicants state that such bonds will not be pledged 
or be in any other way subjected to any debt at any 
time after the bonds are deposited in the Trusts 


except for the lien of the Trustee as security for 
certain liabilities as set forth in the Agreement. All of 
such bonds will be interest-bearing obligations of 
states and territories of the United States, and 
political subdivisions and authorities thereof, the 
interest on which is exempt from federal income 
taxation. 


The assets of each Trust will consist of the bonds 
initially deposited, such other bonds as may continue 
to be held from time to time in exchange or substitu- 
tion of any of the bonds upon certain refunds, accrued 
and undistributed interest, and undistributed cash. In 
selecting bonds, Applicants state that the following 
factors will normally be considered: (i) Standard & 
Poor’s Corporation’s or Moody’s Investors Service, 
Inc.’s rating of A or better; (ii) the price of the bonds 
relative to other bonds of similar quality and maturity; 
(iii) diversification of the bonds as to the purpose of 
issue; and (iv) income to the Unitholders. According 
to the application, certain of the bonds may from time 
to time be sold under the special circumstances set 
forth in the Agreement with respect to such Trust or 
may be redeemed or may mature in accordance with 
their terms; the proceeds from such disposition will 
be distributed to Unitholders and not reinvested. 
There is no provision in the Agreement for the sale 
and reinvestment of the bonds, and Applicants 
represent that such activity will not take place. 


Applicants assert that in the opinion of counsel, none 
of the Trusts will be associations taxable as 
corporations under the Internal Revenue Code and, to 
the extent that income of any of the Trusts consists of 
interest excludable from gross income under the 
Internal Revenue Code, such income is excludable 
from the gross income of the Unitholders when distri- 
buted to them. 


Each Unit of each Trust will represent a fractional un- 
divided interest in that Trust and will be redeemable. 
Units will remain outstanding until redeemed or until 
the termination of the Agreement with respect to such 
Trust. The Agreement may be terminated with respect 
to any of the Trusts upon approval by 6643% of the 
Unitholders of such Trust or, in the event that the 
value of the bonds in such Trust shall fall below 
3313% of the principal amount of the bonds initially 
deposited in such Trust, upon direction of the 
Sponsor to the Trustee. There is no provision in the 
Agreement for the issuance of any Units after the 
initial offering of Units (except to the extent that the 
secondary trading by the Sponsor in the Units is 
deemed the issuance of Units under the Act), and 
Applicants represent that such activity will not take 
place. 


Following the deposit of bonds for a Trust by the 
Sponsor with the Trustee, and following the 
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declaration of effectiveness of that Trust’s registration 
statement under the 1933 Act and clearances by the 
securities authorities of various states, the Sponsor 
will offer the Units to the public. As stated in the pro- 
spectus, public offering price per Unit is computed by 
adding to the aggregate offering price of the 
underlying bonds in the Trust divided by the number 
of Units outstanding, an amount equal to 4.712% 
thereof. In addition, a proportionate share of accrued 
bond interest to the date of delivery of the Units to the 
purchasers is added to the public offering price. 


While the Sponsor undertakes no obligation to do so, 
it is its stated intention to maintain a market for Units 
of each of the Trusts and continuously to offer to 
purchase such Units at prices in excess of the 
redemption prices as set forth in the Agreement. In 
the absence of such a market, Unitholders may be 
able to dispose of their Units only by redemption. 


Section 14(a) 


Section 14(a) of the Act requires that a registered 
investment company, prior to making a public offering 
of its securities: (a) have a net worth of $100,000, (b) 
have previously made a public offering and at that 
time have had a net worth of $100,000, or (c) have 
made arrangements for at least $100,000 to be paid in 
by 25 or fewer persons before acceptance of public 
subscriptions. 


Applicants seek an exemption from the provisions of 
Section 14(a) in order that a public offering of Units of 
the Trusts as described above may be made. In 
connection with the requested exemption from 
Section 14(a), the Sponsor agrees: (i) to refund, on 
demand and without deduction, the sales load to 
purchasers of Units of any Trust, and to liquidate the 
bonds held by such Trust and distribute the proceeds 
if, within 90 days after the registration of such Trust 
under the 1933 Act becomes effective, the net worth 
of such Trust shall be reduced to less than $100,000 
or if such Trust is terminated; (ii) to instruct the 
Trustee on the date the bonds are deposited in each 
Trust that if such Trust shall at any time have a net 
worth of less than 33144% of the principal amount of 
bonds initially deposited in such Trust as a result of 
redemption by the Sponsor of Units constituting a 
part of the unsold Units, the Trustee shall terminate 
such Trust in the manner provided in the Agreement 
and distribute any bonds or other assets deposited 
with the Trustee pursuant to the Agreement; and (iii) 
in the event of termination for the reasons described 
in (ii) above, to refund any sales load to any 
purchasers of Units purchased from the Sponsor on 
demand and without any deduction. 
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In connection with the Sponsor’s obligations above, 
Applicants state that the Sponsor is a wholly-owne 
subsidiary of Moseley, Hallgarten & Estabroo 
Holding Corporation, both of which are Delaware cor- 
porations formed in 1975. They state further that, at 
January 28, 1977, the net worth of the Sponsor was 
$4,996,424. 


The applicants assert that Section 14(a) of the Act is 
intended to limit the formation of under-capitalized 
investment companies. Applicants state that it is 
intended that each Trust, at the date of deposit and 
before any Unit is offered to the public, will have a net 
worth far in excess of $100,000; that the Sponsor 
intends to sell all Units to the public at an offering 
price disclosed in the prospectus; that it is intended 
that a secondary market for the Units be maintained; 
and that interest rates and other applicable 
information concerning the underlying bonds will be 
discussed in the prospectus. The Applicants contend 
that the course of conduct of the Sponsor outlined 
above, as well as the history of the Sponsor in the 
securities industry, demonstrates that the creation of 
each Trust will be managed in a responsible way by 
responsible persons. The Applicants further assert in 
their proposed notice that the danger of an underca- 
pitalized fund is not present in this case. Additionally, 
the Applicants argue that requiring the Sponsor, for 
example, to invest in $100,000 or more of the Units 
under letter of investment intent would increase in@) 
cost of marketing the Units without any significant 

increase in the protection of the Unitholders. 


Rule 19b-1 


Rule 19b-1(a) promulgated under the Act provides in 
substance that no registered investment company 
which is a “regulated investment company” as defined 
in Section 851 of the Internal Revenue Code shall 
distribute more than one capital gain dividend in any 
one taxable year. Paragraph (b) of said Rule contains 
a similar prohibition for a company not a “regulated 
investment company” but permits a unit investment 
trust to distribute capital gain dividends received from 
a “regulated investment company” within a reasonable 
time after receipt. 


Applicants propose that distributions of principal and 
interest to Unitholders of each Trust shall be made 
semi-annually or monthly. Distributions of principal 
constituting capital gains to Unitholders may arise, 
according to Applicants, in two instances: (1) If an 
issuing authority calls or redeems an issue held in the 
portfolio, the sums received by the Trust will be 
distributed to a Unitholder on the next distribution 
date; and (2) if Units are redeemed by the Trustee and 
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bonds from the portfolio are sold to provide the funds 
necessary for such redemption, each Unitholder will 
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receive his pro rata portion of the proceeds from the 
onds sold over the amount required to satisfy such 
edemption distribution. In such instances, a 
Unitholder may receive in his distribution funds which 
constitute capital gains, since in many cases the 
value of portfolio bonds redeemed or sold may have 
increased since the date of initial deposit. 


In support of the requested exemption, the application 
states that the dangers against which Rule 19b-1 is in- 
tended to guard do not exist in the situation at hand 
since neither the Sponsor nor any of the Trusts has 
control over events which might trigger capital gains, 
i.e., the tendering of Units for redemption and the 
prepayment of portfolio bonds by the issuing 
authorities. In addition, it is alleged that the amounts 
involved in a regular distribution of principal (that is, a 
distribution of principal not in respect of a redemp- 
tion) are relatively small in comparison to the regular 
interest distribution, and such distributions are clearly 
indicated in accompanying reports to Unitholders as a 
return of principal. 


Rule 22c-1 


Applicants state that during the initial public offering 
it is intended that there will be an evaluation made 


rading. The first evaluation after receipt of an order 
or sale, purchase or redemption of Units is the 
evaluation which will govern the terms of such 
transaction. Following the initial offering period, the 
Sponsor, while not obligated to do so, states that it 
intends to offer to purchase the Units in a secondary 
market at prices on the offering side evaluation of the 
bonds in the Trust (the offering side evaluation is the 
price at which bonds can be purchased), determined 
on the last business day of each week, effective for all 
sales made during the following week. 


e= day the New York Stock Exchange is open for 


In the event that the Sponsor repurchases any Units at 
a price below the offering side evaluation of the bonds 
in the Trust, the Sponsor has undertaken not to resell 
any such Units on the secondary market. Applicants 
state that this undertaking is made to avoid the 
Sponsor receiving more than the specified sales 
charge on the resale of Units. 


As regaras both repurchses from Unitholders and 
resales in the secondary market, the Sponsor has 
undertaken to adopt a procedure whereby the 
Evaluator, without a formal evaluation, will provide 
estimated evaluations on trading days. Applicants 
State that these estimated evaluations will be used in 
two ways. In the case of a repurchase from Unit- 






Deer ine if the Evaluator cannot state in its judgment 
h 


at the previous Friday’s computed repurchase price 
is at least equal to or greater than the current bid price 


(the price at which bonds can be sold), the Sponsor 
will order a full evaluation, in which event the 
repurchase price will be recomputed on the basis of 
the full evaluation and the transaction will be 
consummated based on the then current offering side 
prices. 


Applicants state further that, as regards the resale of 
Units in the secondary market, if the Evaluator cannot 
state that the previous Friday’s computed repurchase 
price is not more than one-half point ($5.00 on a unit 
representing $1,000.00 principal amount of underlying 
bonds) greater than the current offering price, a full 
evaluation will be ordered. Applicants contend that 
this will have the effect of limiting the Sponsor to a 
one-half point gain in the case of a decline in the 
offering price of the Bonds during the week of the 
estimated eviuations. 


Applicants assert that as a result of the 
aforementioned procedure, (1) a Unitholder wishing to 
sell Units will not receive less from the Sponsor, upon 
its repurchase of those Units, than might be received 
from the Trust upon redemption, and (2) a purchaser 
of such Units from the Sponsor will not pay more for a 
Unit than approximately its current net asset value, 
plus sales charge. 


The Sponsor, under the Trust Agreement, has the 
right to purchase from Unitholders all Units tendered 
to the Trustee by Unitholders for redemption; so long 
as the Sponsor is maintaining a bid in the secondary 
market in excess of the redemption price, the Sponsor 
states that it will repurchase any Units so tendered. 


Under these circumstances, the Applicants contend 
that their proposal respecting the Sponsor’s 
secondary market operations will in no way affect the 
operations of the Trust and will benefit the 
Unitholders by providing a repurchase price for their 
Units which is in excess of the current net asset value 
of such Units as computed for redemption purposes 


Rule 22c-1 under the Act provides, in part, that 
redeemable securities issued by registered investment 
companies may not be sold, redeemed, or 
repurchased except at a price based on their current 
net asset value (computed on each day during which 
the New York Stock Exchange is open for trading, not 
less frequently than once daily as the time of the 
close of trading on such Exchange) which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. 


Applicants state that the Rule has two purposes: (1) 
to eliminate or to reduce any dilution of the value of 
outstanding redeemable securities of registered 
investment companies which might occur through the 
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sale, redemption or repurchase of such securities at 
prices other than their current net asset values; and (2) 
to minimize speculative trading practices in the 
securities of registered investment companies. 
Applicants contend that the purposes of Rule 22c-1 
will not be offended by the Sponsor’s secondary 
market activities. Applicants assert that the pricing of 
Units by the Sponsor in the secondary market will in 
no way dilute the assets of the Trust, and that 
Unit-holders will benefit from the Sponsor’s pricing 
procedure in the secondary market since they will 
normally receive a higher repurchase price for their 
Units than they could be redeeming their Units at the 
current net asset vasiue, and that this will be 
accomplished without the cost burden to the Trusts of 
daily evaluations of the Unit redemption value. 
Applicants also contend that speculation in Units of 
any Trust is unlikely because price changes are 
limited in respect to the kind of bonds which will be 
held by such Trust. 


Applicants therefore request an exemption from the 
provisions of Rule 22c-1 for the First Trust and for all 
subsequently created Trusts insofar as the Rule may 
apply after completion of the primary distribution of 
Units of such Trust. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions from any provisions of the 
Act or of any rule or regulation thereunder, if and to 
the extent such exemption is necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 22, 1977, at 
12:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneousily with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
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Persons who request a hearing, 





and orders issued in this matter, including the date o 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9991/November 4, 1977 


In the Matter of 


AMERICAN GENERAL EXCHANGE FUND 
(A California Limited Partnership) 

201 South Lake Avenue 

Pasadena, California 91101 


AMERICAN GENERAL CAPITAL MANAGEMENT, 
INC. 

2777 Allen Parkway 
Houston, Texas 77019 


and 


MARYLAND CASUALTY COMPANY 
3910 Keswick Road 
Baltimore, Maryland 21211 


(812-4101) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT, AND 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER PERMITTING CONSUM- 
MATION OF PROPOSED TRANSACTION. 


On October 11, 1977, a notice was issued (Investment 
Company Act Release No. 9953) of an application 
filed on March 7, 1977, and amendments thereto on 
July 28, 1977, and September 20, 1977, by American 
General Exchange Fund (a California Limited 
Partnership) (‘‘Fund’’), an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (‘‘Act”), 
American General Capital Management, Inc. (“Man- 
agement”), the Fund’s investment adviser and a 
wholly-owned subsidiary of American cere 
Insurance Company (‘‘Insurance’’), and Marylan 

Casualty Company (“Casualty”), also a wholly-owned 


or advice as tog. 
whether a hearing is ordered, will receive any notice) { 





to 
-@ 
}O 


nts 


ent 


NT 





ubsidiary of Insurance, for an order of the 
ommission pursuant to Section 17(b) of the Act 
exempting from the provisions of Section 17(a) of the 
Act the proposed sale of a single joint errors and 
omissions insurance policy by Casualty to the Fund 
and to Management, and for an order of the 
Commission pursuant to Section 17(d) of the Act and 
Rule 17d-1 thereunder permitting the joint acquisition 
by the Fund and Management of that errors and 
omissions insurance policy and an appropriate 
allocation of the premium costs on that policy 
between and Fund and Management. Applicants state 
that the total cost of the premium to be paid by the 
Fund on the proposed joint errors and omissions 
policy is $11,111.11, and would be relatively small 
compared to its total net assets. At June 30, 1977, the 
Fund’s total net assets were approximately $43.234 
million, so the share of the premium to be borne by 
the Fund on that date equalled .0257% of such value. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


® Or: matter having been considered, it is found, on the 
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asis of the information contained in the application, 

that the terms of the proposed transaction, including 
the consideration to be paid or received, are 
reasonable and fair and do not involve overreaching on 
the part of any person concerned, and that the 
proposed transaction is consistent with the policy of 
the Fund and with the provisions and general 
purposes of the Act. It is also found that the 
participation of the Fund in the proposed transaction 
is consistent with the provisions, policies and 
purposes of the Act and is not on a basis different 
from or less advantageous than that of any other 
participant. Accordingly, 


IT IS ORDERED, effective forthwith, pursuant to 
Section 17(b) of the Act, that the proposed 
transaction between the Fund, Management and 
Casualty be, and hereby is, exempted from the 
provisions of Section 17(a) of the Act. 


IT IS FURTHER ORDERED, effective forthwith, 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, that said application to permit the joint 
acquisition by the Fund and Management of a single 
joint errors and omissions insurance policy and an 


rs ten allocation of the premium costs on that 


policy between the Fund and Management, be, and 
hereby is, granted. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9992/November 4, 1977 


In the Matter of 


SCUDDER CASH INVESTMENT TRUST 
175 Federal Street 
Boston, Massachusetts 02110 


(812-4200) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR ORDER OF EX- 
EMPTION FROM SECTION 2(a)(41) OF THE ACT AND 
RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Scudder Cash 
Investment Trust (“Applicant”), a diversified, open- 
end management investment company registered 
under the Investment Company Act of 1940 (“Act”), 
filed an application on October 4, 1977, and an amend- 
ment thereto on October 25, 1977, for an order of the 
Commission pursuant to Section 6(c) of the Act ex- 
empting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 there- 
under, to the extent necessary to permit Applicant to 
value its assets in the manner set forth in the applica- 
tion, which generally would be the “amortized cost” 
method of valuation. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that it is a “money market fund” de- 
signed as an investment vehicle for institutional in- 
vestors requiring a constant net asset value per share, 
and that its objectives are to maintain stability of 
capital and provide current income. Applicant further 
states that in pursuit of its objectives, the following are 
its policies: (A) investments are made only in in- 
struments having a remaining maturity of six months 
or less (Applicant states that its present intention is to 
change this policy to allow investment in instruments 
having a remaining maturity of one year or less); (B) 
Portfolio instruments are not normally sold prior to 
maturity; (C) instruments in the portfolio are valued at 
“amortized cost”. 
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Applicant maintains that many of its shareholders 
would choose another investment vehicle if the Ap- 
plicant were unable to maintain a constant net asset 
value per share, and, conversely, if the Applicant were 
forced to invest substantially only in securities with a 
remaining maturity of 60 days or less it may be at a 
competitive disadvantage. The application also asserts 
that the institutional investors for which the Applicant 
was organized value their own direct money-market in- 
vestments by the amortized cost method. Moreover, 
Applicant believes that the differences that may result 
from the use of the amortized cost method of valuation 
compared with the mark-to-market method would be 
regarded as immaterial to such investors with respect 
to an entire portfolio of money market instruments with 
an average maturity of no more than 120 days. 


According to the application, Applicant’s portfolio may 
consist of United States Treasury bills, notes and 
bonds; obligations of agencies and instrumentalities 
of the United States; and commercial paper, 
certificates of deposit and bankers acceptances and re- 
purchase agreements. As of August 31, 1977, Ap- 
plicant had approximately $39,155,000 in net assets; 
approximately 88.5% of its shares were held by bank 
trust departments; approximately 91.8% of its shares 
were held by bank trust departments, corporations, 
and individual trustees; other individuals held 8.1% of 
its shares. 


As here pertinent, Section 2(a)(41) of the Act defines 
“value” to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect to 
other securities, fair value as determined in good faith 
by the board of directors. 


Rule 22c-1 adopted under the Act provides, in part, that 
no registered investment company issuing any 
redeemable security shall sell, redeem, or repurchase 
any such security except at a price based on the current 
net asset value of such security which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a-4 adopted under the Act provides, as 
here relevant, that the “current net asset value” of a 
redeemable security issued by a registered investment 
company used in computing its price for the purposes 
of distribution and redemption shall be an amount 
which reflects calculations made substantially in ac- 
cordance with the provisions of that Rule, with 
estimates used where necessary: or appropriate. Rule 
2a-4 further provides that portfolio securities for which 
market quotations are readily available shall be valued 
at current market value, and other securities shall be 
valued at fair value as determined in good faith by the 
board of directors. 
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: 
} 
Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt ~@ { 
person, security or transaction, or any class or classes 

of persons, securities or transactions, from any 
provision or provisions of the Act and the rules there- 

under, if and to the extent that such exemption is 
necessary or appropriate in the public interest and con- 

sistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 

of the Act. 





Applicant has requested an order of the Commission 
pursuant to Section 6(c) of the Act exempting it from 
the provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent necessary to 
permit Applicant’s assets to continue to be valued by 
the amortized cost method, whether or not market 
quotations are readily available. 


Applicant states that its request for exemption is made 
based upon its existing management policies, and has 
agreed that the order it seeks may be continued upon 
the following: 


1. That it will adopt and investment policy that invest- 
ments will be made only in instruments having a 
remaining maturity of one year or less, and that its 
portfolio will be managed so that (1) average maturity | 
of all instruments in the portfolio (on a dollar-weighted § 
basis) will be 120 days or less, and (2) so that 
redemptions of Applicant’s shares in the largest for- 
seeable volume may be made by Applicant without the 
necessity of disposing of portfolio instruments. In ac- 
complishing these policies, Applicant will typically 
maintain overnight liquidity of a portion of its portfolio 
through investments in instruments such as 
repurchase agreements, and schedule maturity dates 
of the instruments which it purchases in consideration 
of sufficient regular and systematic cash availability 
from its existing portfolio instruments. 


2. That it will not sell instruments in its portfolio prior 
to maturity unless such sale or other disposition is 
mandated by redemption requirements, unfavorable 
changes in creditworthiness of issuers or other extra- 
ordinary circumstances not presently foreseen or not 
foreseen at the time of purchase, and that it will dis- 
close such policies in its prospectus. 


3. That it henceforth will offer its shares only to 
present shareholders and to institutional investors with 
a required minimum initial purchase of $50,000. 


4. That it will describe in its prospectus the policies 
and practices set forth in the application and the con- 
cept and impact upon reported yield and net asset 
value of valuation of instruments using the amortized 
cost method as comp2red to mark-to-market. 
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5. That Applicant’s Valuation Committee shall 
continuously review this method of valuation and re- 
commend changes to its Trustees which may be 
necessary to assure that its portfolio is valued at its fair 
value as determined by the Trustee in good faith. In its 
review, the Valuation Committee shall consider the 
relevant factors which may affect the value of portfolio 
instruments. These shall include such things as 
maturity, yield, stability, special circumstances of 
trading markets, the creditworthiness of. the issuers 
whose instruments are owned (as_ indicated by 
dissemination of unfavorable financial data, change in 
their rating by the leading agencies, suspension of 
trading in securities or default in the payment of prin- 
cipal or interest), and economic, social and political 
factors which may cause unusually large and 
precipitous changes in prevailing levels of short-term 
market interest rates. Any one or more of these factors 
may indicate the need to change the method of valua- 
tion of a portfolio instrument. If such a change is 
indicated, the Trustees will revise the method of 
valuation in order to approximate more closely its 
market value. 


6. That it will limit investments in commercial paper 
to investment grade issues rated A-1 or A-2 by 
Standard & Poor’s Corporation, Prime 1 or Prime 2 by 
Moody’s Investors Service, Inc. or F-1 or F-2 by Fitch 
Investors Service, and to the extent that it invests in 
instruments of banks and savings and loan associa- 
tions, it will limit its investments to those institutions 
which at the date of investment have total assets as of 
the date of their most recently published financial 
statements in excess of $1 billion. 


7. That the fund will undertake to institute as soon as 
practicable a redemption policy pursuant to Rule 18f-1 
under the Act which will enable it to redeem its 
securities in kind, and that such policy will be im- 
plemented in Applicant’s management determines that 
a material adverse effect would be experienced by its 
remaining investors if aredemption request were satis- 
fied wholly or partly in cash (other than cash required 
by an election filed under Rule 19f-1). 


Applicant submits that the requested exemption is ap- 
propriate in the public interest and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 25, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 


mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon Ap- 
plicant at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF1940 
Release No. 9993/November 4, 1977 


In the Matter of 
D. H. BALDWIN COMPANY (OHIO) 


D. H. BALDWIN COMPANY (DELAWARE) 
1801 Gilbert Avenue 
Cincinnati, Ohio 45202 


and 


THE UNITED CORPORATION 
250 Park Avenue 
New York, New York 10017 


(812-4166) 
(811-707) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTIONS 6(c), 17(b) AND 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER FOR AN ORDER EX- 
EMPTING PROPOSED TRANSACTION FROM SEC- 
TION 17(a) AND 17(d) OF THE ACT AND PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLAR- 
ING THAT THE UNITED CORPORATION WILL HAVE 
CEASED TO BE AN INVESTMENT COMPANY 
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NOTICE IS HEREBY GIVEN that the D. H. Baldwin 
Company (Ohio), D. H. Baldwin Company (Delaware) 
and The United Corporation (collectively, “Applicants”) 
filed an application on August 1, 1977, and 
amendments thereto on August 23, September 15, and 
September 28, 1977, for an order, pursuant to Sections 
6(c) and 17(b) of the Investment Company Act of 1940 
(“Act”), exempting a proposed transaction from the 
provisions of Sections 17(a), and pursuant to Sections 
6(c) and 17(d) of the Act and Rule 17d-1 thereunder, 
permitting such transaction, and, pursuant to Section 
8(f) of the Act, declaring that The United Corporation 
will have ceased to be an investment company. All 
interested persons are referred to the application on 
file with the Commission for a statement of the re- 
presentations contained therein, which are sum- 
marized below. 


D. H. Baldwin Company (Ohio) [“Baldwin (Ohio)”] is 
primarily a financial services holding company, 
engaged through subsidiaries in the banking, savings 
and loan and insurance business; it is also engaged in 
the manufacture and sale of musica! instruments. D. 
H. Baldwin Company (Delaware) [“Baldwin (Dela- 
ware)”] was recently organized by Baldwin (Ohio) for 
the purpose of becoming the corporate parent of 
Baldwin (Ohio) and thereafter merging with The United 
Corporation. The United Corporation (“United”) is a 
closed-end, non-diversified management company re- 
gistered under the Act. On June 30, 1977, United had 
net assets of approximately $148,000,000 and about 
23,000 shareholders. United is listed on the New York 
and Philadelphia Stock Exchanges. 


Applicants represent that Baldwin (Ohio) presently 
holds a major investment in an insurance holding com- 
pany which, through its subsidiaries, owns about 4.9% 
of the outstanding stock of United. In addition, 
Baldwin (Ohio) has an option to buy approximately 2% 
of United’s outstanding stock. Applicants further re- 
present that United owns approximately 4.85% of the 
outstanding common stock of Baldwin (Ohio). 
Applicants state that in general there is a close 
relationship between the mangement of United and 
that of Baldwin (Ohio). Specifically, William M. Hickey 
is Chariman of United’s Board of Directors, and a 
director of Baldwin (Ohio) and Baldwin (Delaware). 
Morley P. Thompson is president and a director of 
United, Baldwin (Ohio) and Baldwin (Delaware). Ac- 
cordingly, Applicants state that Baldwin (Ohio) and 
Baidwin (Delaware) may be deemed to be affiliated 
persons of United within the meaning of Section 2(a)(3) 
of the Act, which defines affiliated person of another 
person to include any person, directly or indirectly, 
Owning or controlling 5% or more of the outstanding 
voting securities of such other person, any person 5% 
or more of whose outstanding voting securities are 
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owned by such other person, and any person, directly 
or indirectly, under common control with such other 
person. 


The Proposed Transaction 


Applicants state that proposed transaction, as 
provided for in the Agreement and Plan of Reorganiza- 
tion and Merger signed by Applicants on July 29, 1977, 
involves two steps. First, Baldwin (Delaware), in a 
corporate reorganization, will become the corporate 
parent of Baldwin (Ohio) (“Baldwin Reorganization”). 
Second, United will merge with and into Baldwin 
(Delaware) (“Merger”) which will be the surviving 
corporation and will change its name to The Baldwin- 
United Corporation (‘‘Baldwin-United’’). Both the 
Baldwin Reorganization and the Merger are intended to 
qualify as tax-free reorganizations under the Internal 
Revenue Code of 1954, as amended. 


Baldwin (Ohio) presently has the following authorized 
and outstanding classes of shares: (1) common 
shares, $1 par value (“Common Shares”); (2) Series A 
5% preferred, par value $108 (“Series A Shares”); (3) 
Series B 8% preferred, par value $100 (“Series B 
Shares”); (4) Class C 4% preferred, par value $100 
(Series C-2 and C-3) (“Class C Shares”); and (5) Class 
D 8% preferred, par value $100 (“Class D Shares”). 
With respect to dividends and rights upon liquidation, 
the Series A and Series B Shares are jointly senior, and 
the Class C and Class D Shares are jointly second in 
priority. The Series A and Class C Shares are con- 
vertible into either Baldwin (Ohio) Common Shares or 
the companion class of non-convertible preferred 
shares (Series A into Series B Shares and Class C into 
Class D Shares). 


Upon effectuation of the Baldwin Reorganization, 
former holders of Baldwin (Ohio) Common Shares, 
Series A Shares and Class C Shares, will receive, 
respectively, Baldwin (Delaware) Common Shares and 
preferred shares of Baldwin (Delaware) virtually 
identical to their former Baldwin (Ohio) preferred 
shares [referred to as “Baldwin (Delaware) Series A 
Shares” and “Baldwin (Delaware) Class C Shares”]. 
The Series B and Class D Shares, will remain out- 
standing preferred shares of Baldwin (Ohio). This will 
result in changes in the priorities between the Baldwin 
(Delaware) Series A and Class C Shares and the Bald- 
win (Ohio) Series B and Class D Shares. 


Pursuant to the Merger, Baldwin (Delaware) will ac- 
quire all of the assets and assume all the liabilities of 
United. The holders of Baldwin (Delaware) stock will 
have the option of electing cash (up to certain limits, 
as described hereinafter) rather than retaining their 
investments in Baldwin-United. 
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United shareholders, if they approve the Merger pro- 
posal and a proposal to cease being an investment 
company, will have the option of receiving in exchange 
for each share of United stock either (1) cash equal to 
the adjusted net asset value of such share in a taxable 
transaction, or (2) a package of Baldwin (Delaware) 
stock consisting of 0.23 of a share of Baldwin (Dela- 
ware) Class U $25 par preferred stock (“Class U 
Shares”), a newly created class of preferred, and a 
fraction of a Baldwin (Delaware) Common Share com- 
puted by subtracting $5.75 (i.e., 0.23 of the $25 par 
value of a Class U Share) from the adjusted net asset 
value per share of United stock and dividing the re- 
mainder by $14.02, [i.e., the value that has been 
assigned to each Baldwin (Delaware) Common Share 
for purposes of the Merger] in a tax-free transaction. 
The “Adjusted Net Asset Value” of United will be its 
per share net asset value, as adjusted to reflect tax 
liabilities on the unrealized capital gains in United’s 
portfolio, reserves for Merger expenses and a fixed 
value assigned to certain assets of United, including 
Baldwin (Delaware) Common Shares, the stock of 
Canadian International Power Company Limited (“Cl 
Power”) in which United owns approximately a 49% 
interest and which is in the process of liquidation, and 
the stock of Univenture Corporation, a wholly-owned 
subsidiary of United which has substantial unrealized 
losses. The Adjusted Net Asset Value will be 
determined about four days prior to the Merger closing 
date. 


Applicants state that the package of Baldwin (Dela- 
ware) Common and Ciass U shares will be equivalent in 
value to the Adjusted Net Asset Value of each United 
share given in exchange. Baldwin (Delaware) Common 
Stock will be valued at $14.02 per share, and the Class 
U Shares at $25 per share. 


United shareholders electing to receive cash will be 
paid an amount equal to the Adjusted Net Asset Value 
of each share tendered. The United cash option will be 
limited to 49.6% of the number of United shares out- 
standing. If more shares are tendered, each share 
tendered will be exchanged for pro rata amounts of 
cash and Baldwin (Delaware) stock. If the holders of 
more than two-thirds of United shares outstanding 
elect the cash option, the Merger will be abandoned. 
United shareholders must make the cash election prior 
to the shareholder meeting on the Merger proposal, 
and_such election is revocable only until that date. 


Applicants state that Baldwin (Delaware) stockholders 
will have the option to surrender for cash up to ap- 
proximately 16.6% of the shares outstanding at $14.02 
per common share, $135.07 per Series A Share, and 
$100 per Class C Share. If more than approximately 
16.6% of the outstanding shares are tendered, cash 
will be distributed on a pro rata basis for the additional 
shares tendered, but electing holders of Series A and 


Class C Shares will be paid in cash for all of their 
shares. If more than approximately 22.1% of Baldwin 
(Delaware) shares outstanding are tendered for cash, 
the Merger will be abandoned. Applicants state that 
Baldwin (Delaware) stockholders must exercise their 
cash option on or before the date of the meeting at 
which they will vote on the Merger proposal, and their 
election to receive cash will be revocable only until that 
date. 


Applicants state that approval of the Merger by United 
requires the affirmative vote of holders of a majority of 
the outstanding shares of United Stock; and it further 
requires the affirmative vote of a majority of the out- 
standing shares of United stock on a separate proposal 
that United cease to be a closed-end company. 
Approval of the Merger by Baldwin (Delaware) requires 
the affirmative vote of holders of two-thirds of its out- 
standing common and Series A and Class C Shares 
voting as a single class, and two-thirds of the Series A 
and Class C shares voting as a single class. 


Applicants state that each party will pay the costs and 
expenses incident to its participation in the Merger. 
Applicants will bear expenses which are incurred 
jointly on an equal basis, including the cost of printing 
the joint proxy statement and the fee required for filing 
this application. 


Orders Requested 


Section 17(a) of the Act provides, in pertinent part, that 
it is unlawful for any affiliated person of a registered in- 
vestment company, or an affiliated person of such a 
person, acting as principal, knowingly to sell any secu- 
rity or other property to, or knowingly to purchase any 
security or other property from, such registered 
company. Section 17(b) of the Act provides, however, 
that the Commission, upon application, shall exempt a 
transaction from such prohibition if evidence estab- 
lishes that the terms of the proposed transaction, 
including the consideration to be paid, are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, and that the proposed trans- 
action is consistent with the policy of each registered 
investment company concerned and with the general 
purposes of the Act. 


Applicants state that the proposed transaction may 
involve the purchase or sale of securities or other 
property between a registered investment company and 
an affiliated person of such company. Accordingly, 
Applicants request an order of the Commission, 
pursuant to Section 17(b) of the Act, exempting the 
proposed transaction from Section 17(a) of the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder 
provide, in pertinent part, that it shall be unlawful for 
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an affiliated person of a registered investment 
company, or an affiliated person of such a person to 
participate in or effect any transaction in connection 
with any joint enterprise or arrangement in which any 
such registered investment company is a participant, 
unless an application regarding such arrangement has 
been granted by the Commission. In passing upon such 
application, the Commission will consider whether the 
participation of such registered investment company is 
on a basis different from, or less advantageous than, 
that of the other participants. Applicants request an 
order of the Commission, pursuant to Section 17(d) and 
Rule 17d-1 thereunder, permitting, to the extent 
necessary, Applicants’ participation in the proposed 
transaction together with certain individuals associated 
with Applicants. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission by order upon application may 
conditionally or unconditionally exempt any person, 
security, or transaction from any provision or provi- 
sions of the Act, or any rule thereunder, if and to the 
extent that such exemption is necessary or appropriate 
in the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Representations in Support of Requested Orders 


Applicants submit that the standards of Sections 6(c), 
17(b) and 17(d) of the Act and Rule 17d-1 thereunder 
are satisfied. Applicants state that the standards of 
Sections 6(c) and 17(d) and Rule 17d-1 are met 
primarily for the same reasons asserted in support of 
the order requested pursuant to Section 17(b). 


United represents that the proposed transaction will 
enable it to transform itself into an operating company 
and that such transformation is a natural and logical 
extension of its past policies. United further represents 
that the Merger will be on a tax-free basis and will 
permit United shareholders to acquire an investment in 
an established and successful financial services 
company. The exchange will be made on the basis of 
Untied’s Adjusted Net Asset Value. Such value signif- 
icantly exceeds the market price of United stock, which 
has customarily traded at a substantial discount from 
net asset value. United further states that the values 
assigned to the Baldwin (Delaware) Common and Class 
U stock are fair and reasonable. United states that 
dividends on such securities to be received by United 
shareholders are expected to be approximately equal to 
amounts paid by United in dividends from income 
during recent years. United further states that those 
United shareholders who do not wish to participate in 
the surviving company will be given the option, subject 
to aggregate limits, of exchanging their shares for cash 
equal to the Adjusted Net Asset Value of those shares. 
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Applicants represent that the Merger provides a unique 
opportunity for Baldwin (Ohio) to meet its present 
capital requirements by acquiring a large amount of 
capital essentially at a cost of $14 per Baldwin 
(Delaware) common share and $25 per Baldwin 
(Delaware) preferred share. Baldwin states that the 
capital obtained through the Merger will be used to 
develop its financial services businesses and to replace 
equity that would be lost in the planned divestiture of 
its banking business. This divestiture is required 
pursuant to Baldwin (Ohio)’s declaration to the Federal 
Reserve Board that it would divest its banks by the end 
of 1980. Baldwin further represents that its board of 
directors has considered the terms of the proposed 
transaction and determined that any disadvantages or 
uncertainties will be offset by the benefits that the 
acquisition of a large amount of equity capital will 
provide. 


Baldwin (Ohio) represents that any loss of dividend or 
asset coverage experienced by holders of Baldwin 
(Delaware) Series A and Class C Shares as a result of 
the reorganization and Merger will be offset because 
such preferred shareholders will subsequently hold 
preferred shares in a company with substantially 
greater capital with which to meet their respective div- 
idend and liquidation preferences on an absolute basis, 
and with dividend asset coverage at acceptable, albeit 
reduced, levels. 


Applicants finally state that United retained Morgan 
Stanley & Co. Incorporated, and Baldwin retained 
Goldman Sachs & Co. and Kidder, Peabody & Co. 
Incorporated as financial advisers. It is represented 
that the opinions of the financial advisers support the 
values assigned to the securities involved in the 
Merger. 


Order Requested Pursuant to Section 8/f] 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order and 
upon the effectiveness of such order the registration of 
such company shall cease to be in effect. United repre- 
sents that upon consummation of the proposed Merger, 
United will be merged with and into Baldwin 
(Delaware), and the separate existence of United will 
cease. Applicants also requested, upon the filing of an 
amendment reporting that the Merger has been 
consummated, an order of the Commission pursuant to 
Section 8(f) of the Act declaring that United has ceased 
to be an investment company. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
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to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may requesi that he be noti- 
fied if the commission shall order a hearing thereon. 
Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicant at the 
addresses stated above. Proof of such service (by affi- 
davit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Investment Company Act of 1940 
Release No. 9994/November 8, 1977 


Administrative Proceeding 
File No. 3-5324 


In the Matter of 
MICHAEL LEE SAMMONS 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these proceedings under the Investment Company 
Act of 1940," Michael Lee Sammons has submitted an 
Offer of Settlement, without admitting or denying the 
allegations in the Order for Proceedings, which the 
Commission has determined to accept. 


On the basis of the Order for Proceedings and the Offer 
of Settlement, it is found that Michael Lee Sammons 





‘In the matter of Michael Le Sammons instituted 
simultaneously with the entry of this Order. 


wilfully violated and wilfully aided and abetted viola- 
tions of Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder and Section 31 (a) of the 
Investment Company Act of 1940 and Rule 31a-1 there- 
under, and it is in the public interest to impose the 
sanctions specified in the Offer of Settlement. 


Accordingly, IT 1S ORDERED that effective on the 
second Monday following the date of this Order: 


a. For a period of sixty (60) days, Michael 
Lee Sammons be and hereby is, prohibited 
from serving as an employee, officer, 
director, member of an advisory board, in- 
vestment adviser of a registered investment 
adviser, and be, and hereby is suspended 
from serving or acting in a supervisory 
capacity with any broker-dealer. 


b. Upon the termination of the prohibition 
and suspension period set forth above, 
Michael Lee Sammons shall file with the 
Commission an affidavit stating that he has 
complied with all terms of the Order. 


For the Commission by its Secretary pursuant to 


delegated authority. 


George A. Fitzsimmons 
Secretary 





Investment Company Act of 1940 
Rel. No. 9995/November 7, 1977 


In the Matter of 

KEYSTONE CUSTODIAN FUNDS, INC., 

THE KEYSTONE COMPANY OF BOSTON 

and 

CORNERSTONE FINANCIAL SERVICES, INC. 


99 High Street 
Boston, Massachusetts 02110 


(812-4206) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN EXEMPTION 
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FROM SECTION 22(d) OF THE ACT AND PURSUANT 
TO SECTION 11(a) OF THE ACT TO PERMIT OFFERS 
OF EXCHANGE. 


NOTICE IS HEREBY GIVEN that Keystone Custodian 
Funds, Inc. (‘‘Keystone’’) as trustee of the Keystone 
Custodian Funds, Series B-1, B-2, B-4, K-1, K-2, S-1, 
S-3 and S-4 (the ‘‘Funds’’), each of which is registered 
as an open-end, diversified, management investment 
company under the Investment Company Act of 1940 
(the ‘‘Act’’), The Keystone Company of Boston 
(‘‘Keystone-Boston’’) and Cornerstone Financial 
Services, Inc. (‘‘Cornerstone’’) (collectively referred to 
with the Funds as ‘‘Applicants’’), filed an application 
on October 14, 1977, for an order of the Commission (1) 
pursuant to Section 11(a) of the Act to permit offers to 
exchange shares of the Funds on a basis other than 
their relative net asset values, and (2) pursuant to 
Section 6(c) of the Act granting an exemption from 
Section 22(d) of the Act in connection with such 
exchanges. All interested persons are referred to the 
application on file with the Commission for a statement 
of the representations made therein, which are 
summarized below. 


Applicants state that Keystone-Boston and Corner- 
stone, as principal underwriters for the Funds, 
maintain a continuous public offering of shares of each 
of the Funds at its respective net asset value plus a 
sales charge. Shares of the Funds are sold with a sales 
charge of 8.5% except shares of B-1 Fund which are 
sold with a sales charge of 4.25%. The Sales charge for 
each of the Funds is reduced on purchases of $15,000 or 
more. 


Applicants state that on May 22, 1947, an order (“1947 
Order’’) requested by the Funds and Keystone-Boston 
(Investment Company Act Release no. 1061) was 
granted by the Commission pursuant to Section 11 of 
the Act. The Application states that the 1947 Order 
permitted the Funds to offer to exchange shares in one 
Fund for shares in another Fund (‘‘conversion’’) at net 
asset value plus one-half the sales charge described in 
the prospectus of the Fund shares being acquired. Until 
October 13, 1977, conversions were made pursuant to 
the terms of the 1947 Order except for exchanges 
between the K-1 and K-2 Funds which were subject to a 
$5 service fee but no sales charge. 


Applicants state that on October 13, 1977, all of the 
Funds except B-1 Fund began permitting conversions 
at net asset value plus a $5 service fee. The Maximum 
sales charge for all the Funds other than B-1 Fund is 
8.5%; the maximum sales charge for B-1 Fund is 4.5%. 
Applicants propose to impose an additonal sales charge 
on conversions of B-1 Fund shares acquired for cash 
after October 13, 1977. The additional sales charge will 
be an amount equal to the difference between the sales 
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charge on a purchase of shares in B-1 Fund and the 
sales charge on a purchase in the other Funds. As a 
result, the shareholder who converts from B-1 Fund 
into another Fund will have paid the same sales charge 
as if he had initially purchased shares in that other 
Fund. Applicant states that this arrangement is 
necessary to prevent investors from circumventing the 
higher sales charge of the Funds other than B-1 Fund 
through the purchase of shares of B-1 Fund and 
Subsequent conversion to the other Funds. 


However, the application states that conversions from 
B-1 Fund at net asset value and a $5 service fee will be 
permitted in two situations. Shares of B-1 Fund 
acquired after October 13, 1977, by conversion from 
another Fund may be exchanged without a sales charge 
since the higher initial sales charge was paid when 
these shares were purchased in one of the other Funds. 
Shares of B-1 Fund held as of October 13, 1977, also 
will be permitted to convert without a sales charge from 
B-1 Fund regardless whether the B-1 Fund shares were 
acquired by conversion from another Fund or by initial 
purchase in the B-1 Fund. Applicant represents that 
this is appropriate since none of these shareholders 
acquired B-1 Fund shares with an intent to circumvent 
the higher sales charge of the other Funds and it would 
be administratively burdensome to determine whether 
shares were acquired by purchase or conversion. 
Shares in B-1 Fund acquired by reinvestment of capital 
gains or investment income dividends assume the 
conversion status of the shares on which they were 
paid. 


Section 11 (a) of the Act provides, in part, that it shall be 
unlawful for any registered open-end company or any 
principal underwriter for such company to make, or 
cause to be made, an offer to the shareholder of a 
security of such company or of any other open-end 
investment company to exchange his security for a se- 
curity in the same or another such company on any 
basis other than the relative net asset values of the re- 
spective securities to be exchanged, unless the terms of 
the offer have first been submitted to and approved by 
the Commission. 


Section 22(d) of the Act provides in pertinent part that 
no registered investment company or principal under- 
writer thereof shall sell any redeemable security issued 
by such company to any person except at a current 
offering price described in the prospectus. 


Appicant asserts that some of the foregoing trans- 
actions may be deemed to violate Sections 11(a) and 
22(d) of the Act and thereby request that the 
Commission exempt the Funds and the principal 
underwriters from the provisions of Sections II(a) and 
22(d) of the Act to the extent necessary to permit the 
foregoing transactions. 
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3 Applicants state that the requested exemptions are 
'@ 


necessary and appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act in that they prevent circumvention of the uni- 
form offering price and provide for the equal treatment 
of similarly situated shareholders. 


Applicants further request that the order sought be 
made effective as of the date the application was filed 
with the Commission in order to treat all shareholders 
in the Funds as much alike as possible at all times. 
Applicants state that it arguable would be improper to 
conduct the conversions described in the application 
prior to the issuance of an order unless the order is 
made retroactive as requested. Applicants also state 
that they will no longer avail themselves of the 
exemptions granted under the 1947 Order. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any persons, 
security, or transaction or any class or classes 
of persons, securities, or transactions from any 
provision or provisions of the Act or any rule or regu- 
lation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later that November 30, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any of fact or law proposed to 
be controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shal! be served 
personally or by mail upon Applicants at the addresses 
stated above. Proof of such service (by affidavit, or in 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9996/ November 7, 1977 


In the Matter of 


ISRAEL INVESTORS CORPORATION 
850 Third Avenue 
New York, New York 10022 


and 


ICC HANDELS, A.G. 
Chamberstrasse, 12C ‘‘Bellerive’’ 
Zug, Switzerland 


(812-4171) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a), AND PURSUANT TO SECTION 17(d) 
OF THE ACT AND RULE 17d-1 THEREUNDER 
PERMITTING THE PROPOSED TRANSACTION, AND 
PURSUANT TO SECTION 6(c) EXEMPTING CERTAIN 
CUSTODY ARRANGEMENTS FROM SECTION 17(f) 
OF THE ACT AND RULE 17f-2 THEREUNDER 


NOTICE IS HEREBY GIVEN that Israel Investors 
Corporation (‘‘Israel Investors’’), a closed-end, 
non-diversified management company registered under 
the Investment Company Act of 1940 (‘‘Act’’), and ICC 
Handels, A.G. (‘‘Handels’’), a Swiss Corporation 
(collectively, ‘‘Applicants’’), filed an application on 
August 9, 1977, and an amendment thereto on October 
17, 1977, pursuant to Sections 6(c), 17(b) and Section 
17(d) of the Act, and Rule 17d-1 thereunder, for an 
order exempting from Section 17(a) and permitting the 
proposed purchase by Handels from Israel Investors of 
a minimum of 658,026 ordinary shares of 
Electrochemical Industries (Frutarom) Limited (‘‘Elec- 
trochemical”), and exempting from Section 17(f) of the 
Act and Rule 17f-2 thereunder, certain custody and 
escrow arrangements to be established in connection 
with the proposed transfer of Electrochemical stock. All 
interested persons are referred to the application on file 
with the Commission for a statement of the 
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representations contained therein, which are sum- 
marized below. 


Applicants state that Israel Investors was organized 
for the purpose of investing in primary industries loca- 
ted in Israel, such as Electrochemical. Electrochemi- 
cal is one of Israel’s foremost manufacturers of basic 
chemicals. Applicants state that Electrochemical is 
now engaged in an expansion program expected to 
cost $65,000,000 during the next several years. These 
plans include the development and construction of a 
new complex for manufacturing polyvinyl-chloride and 
polyvinyichloride resins. 


Handels is a wholly-owned subsidiary of ICC 
Industries, Inc. (‘‘ICC Industries’), a New York 
corporation which is privately owned and which is 
primarily engaged in the business of manufacturing, 
selling and trading in chemicals. Israel Investors and 
Handels are the two largest stockholders of 
Electrochemical, owning about 30% and 21% of its 
voting stock, respectively. 


Applicants state that on July 19, 1977 they entered into 
a Purchase Agreement, which provides for the 
purchase by Handels from Israel Investors of (a) 
493,520 ordinary shares of Electrochemical owned by 
Israel Investors as of June 30, 1977, at a price of 
$6,197,832, or $12.56 per share, and (b) 164,506 
ordinary shares of Electrochemical which Israel 
Investors purchased in an offering made by 
Electochemical to its shareholders in July, 1977, at a 
price to Handels of $2,135,931, or $12.98 per share. 
Applicants further state that Hanels will pay, in 
consideration for the 493,520 ordinary shares, 
$1,549,374 in cash at the closing of the transaction, and 
$4,648,374 in the form of a promissory note (‘‘Promis- 
sory Note”). The Promissory Note will be payable in 
five equal installments, made semi-annually, begin- 
ning in 1980, and wil! bear interest at an annual! rate of 
8% on the unpaid balance of principal from July 19, 
1977, the date of the Purchase Agreement. Payment 
by Handels for the 164,506 shares purchased by Israel 
investors in Electrochemical’s rights offering will be 
made in cash. 


Applicants further state that the Promissory Note will 
be held in custody for Israel Investors by Bank Leumi 
Trust Company of New York (‘‘Bank Leumi’’), which 
acts as custodian for Israel Investors. The Purchase 
Agreement also calls for Handels to deliver to Israel 
Investors five alternative promissory notes enforceable 
under Swiss law (‘‘Swiss Promissory Notes’’). 
Applicants state that the Swiss Promissory Notes will 
contain substantially the same terms as the Promissory 
Note and will constitute secondary evidence of the 
indebtedness of Handels to Israel Investors. Applicants 
state that the Swiss Promissory Notes will be held in 
escrow by a law firm, Dilworth, Paxson, Kalish, Levy & 
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Kauffman, (‘‘Dilworth, Paxson’’), which represents 








Israel Investors. The Purchase Agreement provides 


that if Handels defaults under the terms of the Promis- 
sory Note, Dilworth, Paxson will deliver the Swiss 
Promissory Notes to Israel Investors. 


Applicants state that Handels’ obligations under the 
Promissory Note and the Swiss Promissory Notes also 
will be secured by the pledge of the 493,520 Electro- 
chemical shares being purchased by Handels. (‘‘Pledge 
Agreement’’). The pledged shares will be held by Bank 
Leumi, but, subject to the security interest of Israel 
Investors, will be owned by Handels, which will 
exercise all rights as beneficial owner with respect to 
such shares. Handels will enter into a letter agreement 
with Electrochemical which will require Electro- 
chemical to deliver to Israel Investors as part of the 
pledge, all shares of Electrochemical that would 
ordinarily be issued to Handels with respect to the 
pledged shares by reason of stock dividends, stock 
splits, or other distributions by Electrochemical on its 
capital stock. Applicants further state that ICC 
Industries has undertaken to guarantee the 
performance of Handel’s obligations under the 
Purchase Agreement, the Promissory Note, the Swiss 
Promissory Notes and the Pledge Agreement. 


Section 2(a) (3) of the Act defines an affiliated person of 
another person to include any person 5% or more of 
whose outstanding voting securities are owned by such 
other person and any person owning 5% or more of the 
outstanding voting securities of such other person. 
Thus, Electrochemical is an affiliated person of Israel 
Investors, and Handels is an affiliated person of 
Electrochemical. Applicants state that Handels is an 
affiliated person of an affiliated person of Israel 
Investors. 


Section 2(a) (9) of the Act, in pertinent part, establishes 
a presumption that a person owning 25% or more of the 
voting securities of a company controls such company. 
Thus, Israel Investors is presumed to control Electro- 
chemical but Handels is presumed not to control Elec- 
trochemical. 


Section 17(a) of the Act prohibits an affiliated person of 
an affiliated person of a registered investment 
company, acting as principal, from knowingly 
purchasing any security from such registered company 
or from borrowing property from such registered 
company. However, Section 17(b) of the Act directs the 
Commission, upon application, to exempt a proposed 
transaction from the prohibitions of Section 17(a) upon 
a finding that the terms of the proposed transaction, 
including the consideration to be paid, are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, and that the proposed 
transaction is consistent with the policy of the 
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registered investment company and the general 
purposes of the Act. 


Applicants represent that the purchase by Handels of 
the Electrochemical stock of Israel Investors and the 
delivery by handels to Israel Investors of the 
Promissory Note and Swiss Promissory Notes may be 
deemed to be prohibited under Section 17(a) of the Act. 
Applicants assert that the price Handels will pay for the 
Electrochemcial shares is fair and reasonable to Israel 
Investors and to Handels. They state that the $12.98 
price per share for the 164,506 shares acquired by 
Israel Investors in the Electrochemical rights offering is 
equivalent to the price paid by Israel Investors for those 
shares, plus interest paid by Israel Investors on the 
money it borrowed to buy such shares. Thus, the sale of 
these shares will result in no profit or loss to Israel 
Investors. Applicants state that the price of $12.56 
which Handels will pay for the 493,520 shares owned by 
Israel Investors at June 30, 1977, will result in an 
aggregate profit to Israel Investors of $1,542,256, or 
$3.13 per share, based on the average cost of such 
shares to Israel Investors. Applicants state that on 
December 31, 1976, Electrochemical’s book value per 
share was $11.46. The $12.56 price is higher than the 
current market price of Electrochemcial shares, which 
price, however, is not the most meaningful indicator of 
the value of the shares. Applicants represent that the 
negotiations were conducted at arms length and each 
considered all conventional criteria for valuing the 
Electrochemical shares. 


Applicants state that they are aware that on or about 
October 28, 1977, the Israeli Pound was devalued and 
allowed to float freely against other currencies on the 
international money market. Applicants state they 
continue to believe that in view of all relevant factors 
the price to be paid by Handels for the Electrochemical 
shares is fair and reasonable. 


Applicants note furtherthat the underlying principle of 
Rule 17a-6 under the Act is applicable to the proposed 
sale, and provides additional support for granting the 
exemptive relief requested. Rule 17a-6 under the Act is 
applicable to the proposed sale, and provides additional 
support for granting the exemptive relief requested. 
Rule 17a-6 provides an automatic exemption for 
transactions otherwise prohibited by Section 17(a) of 
the Act, where the likelihood of overreaching of the 
investment company is reduced by the condition that no 
person in a position to influence the decisions of the 
registered investment company (i.e., an ‘‘upstream 
affiliate’) is a party to the transaction or has a financial 
interest in a party to the transaction (other than the 
registered investment company). Thus, Applicants 
state the terms of the transaction do not involve over- 
reaching by any person concerned. 


israel Investors further represents that the proposed 
transaction is consistent with its investment policy and 
with the general purposes of the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder, in 
pertinent part, prohibit an affiliated person of an 
affiliated person of a registered investment company, 
acting as principal, from participating in, or effecting 
any transaction in connection with any joint enterprise 
or arrangement in which such registered investment 
company is a participant, unless an application 
regarding such transaction has been filed with the 
Commission and has been granted by an order entered 
prior to the submission of such plan to security holders 
for approval, or prior to such adoption if not so 
submitted. In passing upon an application pursuant to 
Rule 17d-1, the Commission will consider whether the 
participation of such registered company in such joint 
enterprise or joint arrangement on the basis proposed 
is consistent with the provisions, policies and purposes 
of the Act and the extent to which such participation is 
on a basis different from or less advantageous than that 
of other participants. 


Applicants state that Section 17(d) and Rule 17d-1 
thereunder may be deemed to prohibit the proposed 
purchase by Handels of Israel Investors’ shares of 
Electrochemical stock, as the culmination of the 
Applicants’ mutual interest in Electrochemical, a 
company which could be considered a joint enterprise 
of the Applicants. In this connection, Applicants state 
that in July, 1976, pursuant to an order of the 
Commission dated June 30, 1976 (Investment Company 
Act Release No. 9333), Israel Investors and Handels 
each purchased 178,195 shares of Electrochemical 
pursuant to commitments to purchase all such shares 
not purchased by the public in a offering made by 
Electrochemical. These purchases were made pursuant 
to standby commitments by the Applicants to 
Electrochemical, which, though separate, were entered 
into by each Applicant with knowledge that the other 
Applicant was, likewise, entering into such a 
commitment, and with the exepctation that the great 
bulk of the shares to be sold in the public offering would 
be acquired by the Applicants. The commitments were, 
in fact, contingent upon each other. In addition, 
Applicants state that their entry into the Pledge 
Agreement may be deemed to constitute a joint 
arrangement within the scope of Rule 17d-1 under 
Section 17(d) of the Act. Accordingly, Applicants 
request, to the extent necessary, an order pursuant to 
Rule 17d-1 to permit these transactions. 


Applicants state that the participation by Israel 
Investors in the proposed transaction will not be on a 
basis less advantageous than that of Handels. The sale 
of Electrochemical shares by Israel Investors assertedly 
is advantageous to both Israel Investors and Handels. 
Israel Investors will receive a fair price for its 
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controlling interest in a company in which it no longer 
wishes to retain its investment, and Handels will be 
able to increase its ownership to a controlling level of a 
company in the same line of business. Applicants also 
state that the respect to custody of and rights in the 
pledged shares, is on a basis no less advantageous than 
that of Handels. 


Applicants state that Israel Investors maintains custody 
of its securities and similar investments under a 
self-custodianship, as permitted by Section 17(f) (3) of 
the Act, pursuant to a safe-keeping arrangement with 
Bank Leumi in accordance with Rule 17f-2. Rule 17f-2 
requires, in pertinent part, that all securities and 
similar investments be deposited in the safekeeping of, 
or in a vault or other depository maintained by, a bank 
or other company whose functions and physical 
facilities are supervised by Federal or State authority, 
and that access to the securities and similar 
investments be limited to certain specified persons. 
Such persons are limited generally to authorized 
officers and responsible employees of the registered 
company, authorized officers and employees of the 
custodian, the independent public accountant for the 
registered company, and employes and agents of the 
Commission. 


Applicants request an exemption from the restrictions 
of Rule 17f-2, to the extent necessary, to permit 
authorized representatives of Handels, subject to Bank 
Leumi’s rules, to inspect the securities held in the 
safe-keeping of Bank Leumi under the Pledge 
Agreement. They also request an exemption from Rule 
17f-2 to permit Dilworth, Paxson to retain possession of 
the Swiss Promissory Notes, which, a securities held by 
Israel Investors, would otherwise have to be main- 
tained in the safekeeping of Bank Leumi in accor- 
dance with the requirements of Rule 17f-2. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction from any provision or provisions 
of the Act and the rules promulgated thereunder, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicants state that an exemption from Rule 17f-2 is 
appropriate to permit representatives of Handels to 
inspect the pledged collateral in the safe-keeping of 
Bank Leumi, and to permit the Swiss Promissory Notes 
to be held in escrow by Dilworth, Paxson. They assert 
that the terms of the proposed transaction relating to 
custody and inspection of the pledged shares and the 
escrow of the Swiss Promissory Notes are necessitated 
by the terms of the transaction and will adequately 
protect the interest of all parties involved. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 











a hearing on the matter accompanied by a statement °@ ( 


to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communciation should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the addresses stated above. Proof of such 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application wili 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9997/November 8, 1977 


In the Matter of 


CURRENT INTEREST, INC. 
711 Polk Street 
Houston, Texas 77002 


(812-4190) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR EXEMPTION 
FROM THE PROVISIONS OF SECTION 19(b) OF THE 
ACT AND RULE 19b-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Current Interest, Inc. 
(the ‘‘Applicant’’), a Texas corporation registered 
under the Investment Company Act of 1940 (the ‘‘Act’’) 
as an open-end, diversified, management investment 
company, filed an application on September 12, 1977, 
with amendments thereto on November 1, 1977, and 
November 3, 1977, pursuant to Section 6(c) of the Act 
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for an exemption from the provisions of Section 19(b) of 


istribute long-term capital gains more frequently than 
once every twelve months. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained 
therein, which are summarized below. 


s @:: Act and Rule 19b-1 thereunder to allow Applicant to 


Applicant states that its investment objective is to seek 
as high a level of current income as is consistent with 
the preservation of capital and liquidity, which it seeks 
to achieve by investing in money market obligations 
maturing within two years from the date of purchase, 
including, but not limited to, securities issued or 
guaranteed by the United States government or its 
agencies and instrumentalities, bank certificates of 
deposit, banker’s acceptances, deposit-type instru- 
ments of banks and savings institutions, high-grade 
commercial paper and long-term corporate debt rated 
Aaor better by Moody’s or AA or better by Standard & 
Poor’s. 


The application states that Applicant’s net asset value 
and net income are determined as of the close of 
trading on the New York Stock Exchange on each day 
during which said exchange is open, immediately after 
the declaration of dividends comprising the previous 
period’s net income. Applicant states that net income is 
calculated daily and is defined to consist of (i) interest 
earned or accrued on portfolio securities; (ii) less all 
(Decca and accrued expenses determined in accordance 
with generally accepted accounting principals, and (iii) 
plus or minus all net realized and unrealized gains and 
losses on portfolio assets. Applicant further states that 
all net income is declared as dividends daily and is 
reinvested in additional full and fractional shares of the 
Applicant at net asset value without a sales charge; 
that, at a shareholder’s option, shares purchased 
through the reinvestment of dividends and distribu- 
tions during the monih will be redeemed at net asset 
value on the last business day of each month and paid 
to the shareholder; and that all shareholders will 
receive individual monthly account statements. 
Applicant states that it believes that many investors 
often purchase shares of the Applicant as an interim or 
short-term investment in search of a high income return 
consistent with the goal of preservation of capital and 
liquidity over short periods of time, and that it is 
essential to this medium of investment that 
shareholders receive daily the exact portion of 
accumulated net income accrued on their investments. 


The application submits that it is the Applicant’s 
intention to maintain, to the extent practicable, a 
constant net asset value; but, that in the event that net 
realized and unrealized losses on portfolio assets, 
exceed the amount of net income as determined from 





and 
Act 





other calculations, it will be necessary to reduce net 
asset value per share by the extent of such reduction. 


The application states that, in general, Applicant 
intends to hold securities purchased unti! maturity, 
although portfolio securities may be sold prior to 
maturity because of short-term variations in market or 
business conditions, because of management’s revised 
evaluation of a portfolio security, to meet redemptions, 
or to take advantage of capital gains opportunities. 
Applicant states that it will not purchase any 
instrument for the purpose of realizing a long-term 
capital gain, and that, in the event that long-term 
capital gains should be realized, such gains would be a 
nominal portion of the total distribution of net income of 
the Applicant. The application further states that, since 
Applicant’s net income is defined to include capital 
gains and losses, the daily declaration of net income 
could at times include realized profits or losses upon 
sale of portfolio securities. 


Applicant represents that securities held for sixty days 
or less are valued at amortized cost and that expenses, 
including the advisory fee, are accrued each day. 


Section 19(b) of the Act provides, in part, that it shall be 
unlawful, in contravention of such rules as the 
Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors, 
for any registered investment company to distribute 
long-term capital gains, as defined in the Internal 
Revenue Code of 1954 (“Code”) more frequently than 
once every twelve months. 


Rule 19b-1 promulgated under the Act provides, in 
part, that no regulated investment company shall 
distribute more than one capital gain dividend, as 
defined in Section 852(b) (3) (C) of the Code, with 
respect to any one taxable year of such company. 


Section 6(c) authorizes the Commission to exempt any 
person, security, or transaction, or any class or classes 
of persons, »securities, or transactions, from any 
provisions of the Act and rules promulgated 
thereunder, if and to the exent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


Applicant represents that it does not generally 
contemplate the realization and payment of long-term 
capital gain distributions; but, if circumstances result 
in the realization of such gains, Applicant wishes to be 
in a position to distribute them at approximately the 
time they are realized, together with its other 
distribution of income. Applicant submits that, if such 
gains could not be distributed currently, Applicant’s 
net asset value on each daily valuation day would be 
increased by the amount of such undistributed gain 
with no current benefit accuring to shareholders unless 
they elected to redeem their shares. Applicant asserts 
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that the following are among the principal purposes of 
Section 19(b): (1) to prevent shareholders from 
confusing dividends of interest income with distribution 
of capital gains; (2) to relieve investment company 
managers from pressure to realize such gains; and (3) 
to mitigate improper sales practices related to the 
distribution of such gains. Applicant states that such 
dangers are not applicable to its operation in light of the 
following considerations: (a) such distributions are 
likely to be infrequent in number and _ limited in dollar 
amounts; (b) the nature of the Applicant as a vehicle for 
investing in money market instruments assures the 
absence of pressure to realize capital gains; and (c) the 
Applicant will delineate the nature of such distributions 
when mailing monthly individual account statements to 
shareholders. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communciation should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9998/November 8, 1977 


In the Matter of 
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DAILY INCOME FUND, INC. 
230 Park Avenue 

New York, New York 10017 I 
(812-4217) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR ORDER OF 
EXEMPTION FROM SECTION 2(a) (41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Daily Income Fund, 
Inc. (‘‘Applicant’’), registered under the Investment 
Company Act of 1940 (the ‘‘Act’’) as a diversified, 
open-end, management investment company, filed an 
application on October 31, 1977, and an amendment 
thereto on November 7, 1977, for an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 2(a) 
(41) of the Act and Rules 2a-4 and 22c-1 thereunder, to 
the extent necessary to permit Applicant to value its 
assets in the manner set forth in the application, which 
generally would be the ‘‘amortized cost’’ method of 
valuation. All interested persons are referred to the 
application on file with the Commission for a statement 
of tne representations contained therein, which are 
summarized below. 


Applicant states that it is a ‘‘money market fund’’ 
designed as an investment vehicle for investors wit 
temporary cash balances or cash reserves, and that it iQ | 
designed to provide high current income to the extent 
consistent with preservation of capital. Reich & Tang, 

Inc., acts as Applicant’s investment adviser. 


Applicant further states that its portfolio may be 
invested in a variety of ‘‘money market’’ instruments, 
maturing in one year of less from the date of purchase, 
including obligations of or guaranteed by the United 
States of America, its agencies or instrumentalities, 
domestic banks having total assets in excess of one 
billion dollars and subject to regulation by the United 
States Government, and commercial paper rated 
Prime-1 by Moody’s Investors Service, Inc., or A-1 by 
Standard & Poor’s Corporation or, if not rated, issued 
by corporations having an outstanding unsecured debt 
issue currently rated Aa or Aaa by Moody’s or AA or 
AAA by Standard & Poor’s. 


Applicant provides the following information regarding 
its investment and related poilicies: (1) Investments are 
made only in instruments having a remaining maturity 
of one year or less; (2) At September 30, 1977, the 
average dollar-weighted maturity of all instruments in 
the portfolio was 61 days; (3) Portfolio instruments are 
not sold prior to maturity unless mandated by 
redemption requirements, changes in creditworthiness 
of issuers or other unforeseen elit | 
circumstances; and (4) Portfolio instruments are valuecay 
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by ‘‘marking to market’’ and net asset value per share 
computed, for purposes of daily pricing, to the 

earest one percent (one cent on a per share net asset 
value of one dollar). Applicant states that its policies 
evolved because two features were deemed necessary 
to attract investments from a wide variety of fiduciaries 
and other institutional investors: (1) absolute stability 
of principal, and (2) steady flow of investment income. 
According to the application, by utilizing high quality 
money market instruments of short maturities priced by 
marking to market, but to the nearest one percent, it 
has been possible to provide these features. 


Applicant asserts that its experience has shown that, 
given the nature of its policies and operations, there 
would be a negligible discrepancy between prices 
obtained by amortized cost and those obtained through 
market valuation, and that the directors of Applicant 
have determined in good faith that, in view of its 
characteristics, its use of the amortized cost method of 
valuation of portfolio securities would be appropriate 
and preferable to the use of other methods. 


According to the application, as of September 30, 1977, 
Applicant had approximately $52 million in net assets. 
As of that same date, approximately 80% of 
Applicant’s assets were held by broker-dealers and 
investment counselors; individuals held 3.3% of its 
assets. Applicant asserts that over 96% of its assets are 


@ by sophisticated professional and _ institutional 


nvestors. It further asserts that, while these 
institutional investors are not concerned with 
differences which might occur between yield computed 
by pricing to a market, to an accuracy of one-tenth of 
one percent, and yield computed by using amortized 
cost, they are adamant that the yield not exhibit 
volatility which may occur through use of “market” 
valuation methods when computed to the nearest tenth 
of one percent. 


As here pertinent, Section 2(a) (41) of the Act defines 
‘‘value’’ to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect to 
other securities, fair value as determined in good faith 
by the board of directors. 


Rule 22c-1 adopted under the Act provides, in part, that 
no registered investment company issuing any 
redeemable security shall sell, redeem, or repurchase 
any such security except at a price based on the current 
net asset value of such security which is next computed 
after receipt of a tender of such security for redemption 
or of an order to purchase or sell such security. Rule 
2a-4 adopted under the Act provides, as here relevant, 
that the ‘‘current net asset value’’ of a redeemable 





sed in computing its price for the purposes of 
distribution and redemption shall be an amount which 


security issued by a registered investment company 
6 


reflects calculations made substantially in accordance 
with the provisions of that Rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
provides that portfolio securities for which market 
quotations are readily available shall be valued at 
current market value, and other securities shall be 
valued at fair value as determined in good faith by the 
board of directors. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction, or any class or classes 
of persons, securities or transactions, from any 
provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


Applicant has requested an order of the Commission 
pursuant to Section 6(c) of the Act exempting it from 
the provisions of Section 2(a) (41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent necessary to 
permit Applicant’s assets to be valued at amortized 
cost, whether or not market quotations are available. 


Applicant states that its request for exemption is made 
based upon its existing management policies, and has 
agreed that the order it seeks may be conditioned upon 
the following: 


1. That it will continue to invest only in 
instruments having a remaining maturity of 
one year or less, and that its portfolio will 
continue to be managed so that (1) the 
average maturity of all instruments in the 
portfolio (on a dollar-weighted basis) will be 
120 days or less and (2) so that redemption 
of its shares in the largest foreseeable 
volume may be made without the necessity 
of disposing of portfolio instruments. 
Applicant will typically maintain overnight 
liquidity through investments in_ instru- 
ments such as repurchase agreements, and 
will schedule maturity dates of the 
instruments which it purchases in con- 
sideration of sufficient regular and systemtic 
cash availability. 


2. That it will not sell instruments in its 
portfolio prior to maturity unless such sale 
or other disposition is mandated by 
redemption requirements, changes in 
creditworthiness of issuers, or other 
extraordinary circumstances not presently 
foreseeable, and that it will disclose that 
policy in its prospectus. 
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3. That it will offer its shares only to 
present shareholders and to institutional 
investors, with a required minimum initial 
purchase of $50,000. 


4. That it will describe in its prospectus its 
policies and practices set forth in the 
application and the concept and impact upon 
reported yield and net asset value of 
valuation of instruments using the amor- 
tized cost method as compared to 
mark-to-market. 


5. That the Executive Committee of 
Applicant’s board of directors shall 
continuously review its method of valuatiori 
and recommend changes to its directors 
which may be necessary to assure that their 
portfolio instruments are valued at their fair 
value, as determined by their boards of 
directors in good faith. In its review, the 
Executive Committee shall consider the 
relevant factors which may affect the value 
of portfolio instruments. These shall include 
such things as maturity, yield, stability, 
special circumstances of trading markets, 
the creditworthiness of the issuers whose 
instruments are owned (as indicated by 
dissemination of unfavorable financial data, 
change in their rating by the leading 
agencies, suspension of trading in securities 
or default in the payment of principal or 
interest), and economic, social and political 
factors which may cause unusually large 
changes in prevailing levels of short-term 
market interest rates. Any one or more of 
these factors may indicate the need to 
change the method of valuation of a portfolio 
instrument. If such a change is indicated, 
the board of directors will revise the method 
of valuation in order to approximate more 
closely that instrument’s market value. 


6. That Applicant will continue to invest 
only in the kinds and qualities of money 
market instruments in which it is currently 
permitted to invest; commercial paper of 
investment grade issues rated A-1 or A-2 by 
Standard & Poor’s Corporation, Prime 1 or 
Prime 2 by Moody’s Investors Services, Inc. 
for F-1 or F-2 by Fitch Investors Service; and 
instruments of Danks and savings and loan 
associations which at the date of the 
investment have capital, surplus and 
undivided profits as of the date of their most 
recently published financial statements in 
excess of $100,000,000. 





7. That Applicant will institute, as soon a 
is practicable, a redemption policy which 
will enable it to redeem its securities in kind, 
subject to the election provided for by Rule 
18f-1 under the Act. 





8. That to the extent Applicant has 
initiated a policy of reserving the right to 
honor redemption requests in whole or in 
part by a distribution in kind of portfolio 
securities in lieu of cash, such policy will be 
implemented if Applicant’s management 
determines that a material adverse effect 
would be experienced by its remaining 
investors if a redemption request was 
satisfied wholly or partly in cash. 


Applicant submits that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1977, at 5:30 
p.m., submit to the Commission in writing a request 

for a hearing on the matter accompanied by a statement 

as to the nature of his interest, the reason for sucn@, 
request, and the issues, if any, of fact or law proposed ™ 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communciation should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C: 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at-law 

by certificate) shall be filed contemporaneously with 

the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
order a hearing upon request or upon the 
Commission’s own motion. Persons who request a j 
hearing, or advice as to whether a hearing is ordered, i 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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elease No. 9999/November 8, 1977 


QPosse no. 9 COMPANY ACT OF 1940 


In the Matter of 
WHITE WELD MONEY MARKET FUND, INC. 
and 


WHITE WELD GOVERNMENT FUND, INC. 
100 Federal Street 
Boston, Massachusetts 02110 


(812-4213) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR ORDER OF 
EXEMPTION FROM SECTION 2(a) (41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that the White Weld 
Money Market Fund, Inc., (‘‘Market Fund’’), and 
White Weld Government Funds, Inc. (‘‘Government 
Fund’’; collectively, ‘‘Applicants’’), both registered 
under the Investment Company Act of 1940 (the ‘‘Act’’) 
as diversified, open-end, management investment 
companies, filed an application on October 26, 1977, 
and two amendments thereto on November 7, 1977, for 


he Act, exempting Applicants from the provisions of 
Section 2(a) (41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicants to value their assets in the manner set forth 
in the application, which generally would be the 
“‘amortized cost’’ method of valuation. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


n@ @: order of the Commission, pursuant to Section 6(c) of 


Applicants state that they are ‘‘money market’’ funds 
designed as investment vehicles for investors with 
temporary cash balances or cash reserves, and that 
they are designed to provide current income consistent 
with stability of principal. They also state that their 
investment adviser is Citibank, N.A., and that their 
administrator/ distributor is White, Weld & Co., Inc. 


Applicants further state that the portfolio of the Market 
Fund may be invested in a variety of ‘‘money market’’ 
instruments maturing in one year or less, including 
U.S. government and agency securities, certificates of 
deposit, banker’s acceptances, commercial paper and 
other money market instruments; that the portfolio of 
the Government Fund is limited to short-term U.S. 
government and agency securities maturing in one year 
or less; and that the Market Fund, since its inception, 
has invested almost exclusively in the certificates of 





Ole. of banks which are among the 15 largest 


commerical banks in the United States, commercial 


paper of U.S. corporations and utilities having an 
outstanding senior long-term debt issue rated with Aa 
or better by Moody’s (Aaa in the case of utilities) and 
AA or better by Standard & Poor’s (AA in the case of 
utilities), and securities of the U.S. government and its 
agencies. 


According to the Applicants, it has become increasingly 
clear to them, based on discussion between their 
officers and their institutional investors, that, in order 
to attract and retain investments from such investors, 
their shares must afford stability of principal and a 
steady flow of investment income. 


Applicants assert that their managements, based on 
experience, have determined that investment in a 
portfolio of high grade money market securities with an 
average maturity of not more than 120 days, valued by 
the amortized cost method of valuation, will achieve for 
Applicants’ shareholders the stability of principal and 
steady flow of investment income which they desire. 
They assert, in addition, that their directors have 
determined in good faith that their use of the amortized 
cost method of valuation of portfolio securities, under 
the conditions they propose, is appropriate and in the 
best interest of their shareholders. 


According ‘to the application, as of October 21, 1977, 
the Market Fund had approximately $87 million in net 
assets, and the Government Fund approximately $8 
million. As of that same date, approximately 84% of the 
Market Fund’s assets (and all of the Government 
Fund’s) were held by bank trust departments, 
broker-dealers, and investment advisers; individuals 
held 3% of the Market Fund’s assets. Applicants assert 
that substantially all of their investors are sophisticated 
and that, while those investors are not concerned with 
differences which might occur between yield computed 
by pricing to a market and yield computed by using 
amortized cost, they are vitally concerned that the yield 
not exhibit volatility which may occur through use of 
‘‘mark-to-market’’ valuation methods. 


As here pertinent, Section 2(a) (41) of the Act defines 
‘‘value’’ to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect to 
other securities, fair value as determined in good faith 
by the board of directors. 


Rule 22c-1 adopted under the Act provides, in part, that 
no registered investment company issuing any 
redeemable security shall sell, redeem, or repurchase 
any such security except at a price based on the current 
net asset value of such security which is next computed 
after receipt of a tender of such security for redemption 
or of an osder to purchase or sell such security. Rule 
2a-4 adopted under the Act provides, as here relevant, 
that the ‘‘current net asset value’’ of a redeemable 
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security issued by a registered investment company 
used in computing its price for the purposes of 
distribution and redemption shall be an amount which 
reflects calculations made substantially in accordance 
with the provisions of that Rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
provides that portfolio securities for which market 
quotations are readily available shall be valued at 
current market value, and other securities shall be 
valued at fair value as determined in good faith by the 
board of directors. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction, or any class or classes 
of persons, securities or transactions, from any 
provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


Applicants have requested an order of the Commission 
pursuant to Section 6(c) of the Act exempting them 
from the provisions of Section 2(a) (41) of the Act and 
Rules 2a-4 and 22c-1 thereunder ot the extent that the 
amortized cost valuation method as employed by 
Applicants may be deemed not fully to comply with the 
requirements of Section 2(a) (41) and Rules 2a-4 and 
22c-1, whether or not market quotations are available. 


Applicants state that their request for exemption is 
made based upon their existing policies, and have 
agreed that thé order they seek may be conditioned 
upon the following: 


1. That they will continue their investment 
policy that investments will be made only in 
instruments having a remaining maturity of 
one year or less, and that their portfolios will 
continue to be managed so that (1) the 
average maturity of all instruments in the 
portfolio (on a dollar-weighted basis) will be 
120 days or less, and (2) so that redemptions 
of shares of the Applicants in the largest 
foreseeable volume may be made without 
the necessity of disposing of portfolio 
instruments. In accomplishing these policies 
Applicants will typically maintain overnight 
liquidity through investments in instru- 
ments such as repurchase agreements, and 
will schedule maturity dates of the 
instruments which they purchase in 
consideration of sufficient regular and 
systematic cash availability. 
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2. That they will not sell instruments in 
their portfolios prior to maturity unless such 
sale or other disposition is mandated by 
redemption requirements, changes in 
creditworthiness of issuers, or other 
extraordinary circumstances not presently 
foreseen by the Applicants, and that they 
will disclose such policies in their 
prospectuses. 


3. That they henceforth will offer their 
shares only to present shareholders and to 
institutional investors, with a required 
minimum initial purchase of $50,000. 


4. That they will describe in their 
respective prospectuses their policies and 
practices set forth in the applicaton and the 
concept and impact upon reported yield and 
net asset value of valuation of instruments 
using the amortized cost method as 
compared to mark-to-market. 


5. That their Executive Committees shall 
continuously review this method of valuation 
and recommend changes to their directors 
which may be necessary to assure that their 
portfolio instruments are valued at their fair 
value, as determined by their boards of 
directors in good faith. In their review, the 
Executive Committees shall consider the 
relevant factors which may affect the value 
of portfolio instruments. These shall include 
such things as maturity, yield, stability, 
special circumstances of trading markets, 
the creditworthiness of the issuers whose 
instruments are owned (as indicated by 
dissemination of unfavorable financial data, 
change in their rating by the leading 
agencies, suspension of trading in securities 
or default in the payment of principal or 
interest) (not applicable in the case of the 
Government Fund, which invests only in 
U.S. government and agency securities), 
and economic, social and political factors 
which may cause unusually large changes in 
prevailing levels of short-term market 
interest rates. Any one or more of these 
factors may indicate the need to change the 
method of valuation of a portfolio 
instrument. If such a change is indicated, 
the board of directors will revise the method 
of valuation in order to approximate more 
closely that instrument’s market value. 


6. That the Market Fund will limit 
investments in commercial paper to 
investment grade issues rated A-1 or A-2 by 
Standard & Poor’s Corporation, Prime 1 or 




























Prime 2 by Moody’s Investors Services, Inc.., 
or F-1 or F-2 by Fitch Investors Service, and 
to the extent that it invests in instruments of 
banks and savings and loan associations, it 
will limit its investments to those 
institutions which at the date of the 
investment have capital, surplus and 
undivided profits, as of the date of their 
most recently published financial state- 
ments, in excess of $100,000,000. 


7. That Applicants each will institute a 
redemption policy which will enable it to 
redeem its securities in kind, which may be 
subject to the election provided for by Rule 
18f-1 under the Act; and that such policy will 
be implemented if management of a 
particular Applicant determines that a 
material adverse effect would be experi- 
enced by the remaining investors of that 
Applicant if a redemption request was 
satisfied wholly or partly in cash. 


Applicants submit that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of inmvestors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney - at- 
law, by certificate) shall be filed contempo- 
raneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management. pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10000/November 8, 1977 


In the Matter of 


INSTITUTIONAL LIQUID ASSETS,INC. 
8700 Sears Tower 
Chicago, Illinois 60606 


(812-4208) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR ORDER OF 
EXEMPTION FROM SECTION 2(a) (41( OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Institutional Liquid 
Assets, Inc. (‘‘Applicant’’), registered under the 
Investment Company Act of 1940 (the ‘‘Act’’) as a 
diversified, open-end, management investment com- 
pany, filed an application on October 14, 1977, and an 
amendment thereto on November 3, 1977, for an order 
of the Commission, pursuant to Section 6(c) of the Act, 
(1) exempting Applicant from the provisions of Section 
2(a) (41) of the Act and Rules 2a-4 and 22c-1 
thereunder, and (2) exempting Applicant’s principal 
underwriter, Salomon Brothers, from the provisions of 
Rule 22c-1 under the Act, to the extent necessary to 
permit Applicant to value its assets in the manner set 
forth in the application, which generally would be the 
“‘amortized cost’’ method of valuation. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representations 
contained therein, which are summarizéd below. 


Applicant states that it is a ‘‘money market fund’’ 
designed as a Short-term investment vehicle for 
investors, and, in its prospectus appended as an exhibit 
to the application, that it seeks to maximize current 
income to the extent consistent with the preservation of 
capital and the maintenance of liquidity. Salomon 
Brothers (‘‘Salomon’’), and the First National Bank of 
Chicago’’adviser’’), act as Applicant’s principal 
underwriter and investment adviser, respectively. 


Applicant further states that its portfolio may be 
invested in the following (1) securities issued or 
guaranteed as to principal and interest by the U.S. 
government or its agencies; (2) certificates of deposit 
and banker’s acceptances of the 15 largest banks in the 
United States (excluding the Adviser); (3) high quality 
commercial paper, including variable amount master 
note and (4) repurchase agreements pertaining to the 
above. 


Applicant states that it values its portfolio using the 
‘amortized cost’’ method of valuation. It states further 
that on May 31, 1977, the Commission issued an 
interpretation (Investment Company Act Release No. 
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9786) (‘‘Release’’), according to which investment 
companies such as Applicant would not be permitted, 
generally, to use such valuation method. 


Applicant submits that, as a result of careful 
observation of the practices of bank trust departments 
and other institutional investors by representatives of 
Salomon, two basic attributes appear to be necessary 
before these investors will even consider an investment 
in a money market fund: (1) absolute stability of 
principal; and (2) consistent flow of investment income 
commensurate with prevailing money market yields. By 
utilizing high quality money market instruments of 
short maturities valued at amortized cost, Applicant 
asserts that it has been possible for it to provide these 
features. 


Applicant submits further that Salomon’s initial 
observation about the concern of such investors with 
absolute stability of principal and consistent flow of 
investment income has been repeatedly confirmed by 
Applicant’s experience. The amortized cost method of 
valuing portfolio securities has, according to Applicant, 
been essential to its accomplishment of the above 
objectives, since even a minute, and superficially 
insignificant, variation in principal valuation on a day to 
day basis brings wide daily variations in yield. 
Applicant states that it has found that its customers 
generally will not tolerate wide day to day yield 
variations not encountered in alternative investments, 
and that, in the case of bank trust departments in 
particular, where principal and interest are generally 
segregated, internal accounting problems deemed 
unacceptable by most trust departments are created by 
frequent principal fluctuations, however minor. 


According to the application, as of June 30, 1977, 
Applicant had approximately $151 million in net assets. 
As of that same date, approximately 49% of 
Applicant’s assets were held by banks; approximately 
20% were held by broker-dealers and investment 
counselors. According to the application, individuals 
may not directly purchase Applicant’s shares. 
Applicant asserts that its current and prospective 
investors would no longer find investment in_ it 
appropriate if it were to price its portfolio securities in a 
manner which would produce artificially volatile prices 
and yields for securities which such investors and 
Applicant’s directors know will generally be held to 
maturity. It submits that selection and maintenance of a 
high quality portfolio with a weighted average maturity 
of 30 to 90 days (and in no event more than 120 days) 
provides such investors with protection against dilution 
of their investment while at the same time preventing 
inequities resulting from artificial price and yield 
volatility. 


Applicant states that its directors have determined in 
good faith that, in light of Applicant’s characteristics, 
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the amortized cost method of valuation of portfolio 
instruments is appropriate and necessary in order to 
obtain the above-described investor objectives. To n@ 
extent that its use of the amortized cost valuatio 
method may be deemed not fully to comply with Section 
2(a) (41) of the Act and Rules 2a-4 and 22c-1 
thereunder, Applicant requests exemption from such 
Section and Rules for itself and, in the case of Rule 
22c-1, Salomon, Applicant’s principal underwriter, 
in order to permit Applicant’s assets to continue to be 
valued as set forth herein, whether or not market 
quotations are available. 


As here pertinent, Secton 2(a) (41) of the Act defines 
‘‘value’’ to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect to 
other securities, fair value as determined in good faith 
by the board of directors. 


Rule 22c-1 adopted under the Act provides, in part, that 
no registered investment company issuing any 
redeemable security shall sell, redeem, or repurchase 
any such security except at a price based on the current 
net asset value of such security which is next computed 
after receipt of a tender of such security for redemption 
or of an order to purchase or sell such security. Rule 
2a-4 adopted under the Act provides, as here relevant, 
that the ‘‘current net asset value’’ of a redeemable 
security issued by a registered investment company, 
used in computing its price for the purposes @ 
distribution and redemption shall be an amount which 
reflects calculations made substantially in accordance 
with the provisions of that Rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
provides that portfolio securities for which market 
quotations are readily available shall be valued at 
current market value, and other securities shall be 
valued at fair value as determined in good faith by the 
board of directors. 





Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction, or any class or classes 
of persons, securities or transactions, from any 
provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


Applicant states that its request for exemption is made 
based upon its existing fundamental policies, and has 
agreed that the order it seeks may be conditioned upon 
the following: 





1. That it will continue its fundamental 
policy that its portfolio may in no event 
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contain any security maturing more than one 
year from the date of acquisition, and that 
its portfolio will continue to be managed so 
that (1) the average maturity of all 
instruments in the portfolio (on a 
dollar-weighted basis) will generally be 30 
to 90 days, and in no event more than 120 
days, and (2) so that redemptions of shares 
of the Applicant in the largest foreseeable 
volume may be made without the necessity 
of disposing of portfolio instruments. In 
accomplishing these policies, Applicant will 
typically maintain overnight liquidity 
through investments in instruments such as 
repurchase agreements, and will schedule 
maturity dates of the instruments which it 
purchases in consideration of sufficient 
regular and systematic cash availability 
from its existing portfolio instruments. 


2. That it will continue its fundamental 
policy that, although it will generally not 
seek profits through short-term trading, it 
may dispose of any portfolio security prior to 
its maturity if, on the basis of a revised 
credit evaluation of the issuer or other 
circumstances or considerations, it believes 
such disposition advisable. A revised credit 
evaluation consists of an adverse revision; 
such other circumstances or considerations 
consist of dispositions mandated by 
redemption requirements and other circum- 
stances or considerations of an _ extra- 
ordinary nature not presently foreseen by 
Applicant. Dispositions of portfolio securi- 
ties will be made only under the circum- 
stances or considerations set forth above. 


3. That it will continue its current policy 
that Applicant’s shares may not be 
purchased directly by individuals but may 
be purchased by banks, corporations, 
employee benefit and pension plans, 
insurance companies, investment counsel- 
lors, law firms, educational, religious and 
charitable organizations, municipalities, 
investment bankers, brokers and others. 
The minimum initial investment required by 
Applicant will be increased from $25,000 to 
$50,000 (a master account and its sub- 
accounts may be aggregated for this 
purpose). 


4. That it will describe in its prospectus the 
concept and impact upon reported yield and 
net asset value of valuation of instruments 
using the amortized cost method as 
compared to mark-to-market. 






5. That the Adviser will continuously 
review Applicant’s method of valuation, will 
report to Applicant’s directors with respect 
to the results of such review and will 
recommend changes to the directors which 
may be necessary to assure that the 
amortized cost value of Applicant’s portfolio 
represents fair value thereof as determined 
in good faith by the directors. In its review, 
the Adviser will consider such factors as 
maturity, yield, special circumstances of 
trading markets, the creditworthiness of the 
issuers whose instruments are owned (as 
indicated by dissemination of unfavorable 
financial data, change in their rating by the 
leading agencies, suspension of trading in 
securities or default in the payment of prin- 
cipal or interest), and economic, social and 
political factors which might cause 
unusually large and precipitous changes in 
prevailing levels of short-term market 
interest rates. To the extent that the 
amortized cost value of Applicant’s portfolio 
does not represent fair value thereof as 
determined in good faith by Applicant’s 
directors, the directors will take appropriate 
action which would include a revaluation of 
all or an appropriate portion of the portfolio 
oased upon current market factors. 


6. That it will continue its fundamental 
policy that the commercial paper it 
purchases, other than that issued by bank 
holding companies, will consist only of 
obligations (a) rated Prime-1 by Moody’s 
Investors Service, Inc. (‘‘Moody’s’’) or A-1 
by Standard & Poor’s Corporation (‘‘S&P’’), 
or (b) issued by U.S. corporations which at 
the date of investment have an outstanding 
debt issue rated Aa or better by Moody’s or 
AA or better by S&P. Certificates of deposit 
and bankers’ acceptances as well as 
commercial paper issued by bank holding 
companies will consist only of obligations 
issued by banks or the holding companies 
thereof, which banks are, at the date of 
investment, among the 15 largest banks in 
the United States (after excluding the 
Adviser). Although the Applicant’s board of 
directors may modify the foregoing policy 
with regard to the size of banks, they will not 
do so unless, in their judgment, circum- 
stances so warrant; in no event, however, 
will the size of banks be changed so as to 
permit investment in the certificates of 
deposit or bankers’ acceptances of any bank, 
or in the commercial paper of the bank 
holding company thereof, which bank has, 
at the date of investment, capital, surplus 
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and undivided profits as of the date of its 
most recently published financial state- 
ments of less than $100,000,000. 


7. That Applicant will, subject to Rule 
18f-1 under the Act, and any applicable state 
law requirements, honor redemption re- 
quests in whole or in part by a distribution of 
portfolio securities in lieu of cash if Appli- 
cant determines that to do otherwise would 
result in a material adverse effect being 
experienced by the remaining stockholders 
due to Applicant’s use of the amortized cost 
method of valuing its portfolio securities. 


Applicant submits that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
norified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10001/November 9, 1977 


In the Matter of 


THE GRIESEDIECK COMPANY 
314 N. Broadway 

Room 1330 

St. Louis, Missouri 63102 


(817-680) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


The Griesedieck Company (‘‘Applicant’’), registered 
under the Investment Company Act of 1940 (‘‘Act’’) as 
a closed-end, diversified, management investment 
company, filed an application on July 15, 1977, and an 
amendment thereto on August 16, 1977, for an order of 
the Commission, pursuant to Section 8(f) of the Act, 
declaring that Applicant has ceased to be an investment 
company as defined in the Act. 


On October 21, 1977, a notice (Investment Company 
Act Release No. 9955) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as o 
course unless a hearing should be ordered. No reque 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter had been considered, and it is found that 
Applicant has ceased to be an investment company as 
defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of The Griesedieck 
Company shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10002/November 9, 1977 


In the Matter of 











YSTONE APOLLO FUND, INC., 
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and 


POLARIS FUND, INC. 


99 High Street 
Boston, Massachusetts 02110 


(812-4160) 


NOTICE OF APPLICATION FOR ORDER PURSUANT 
TO SECTION 17(b) OF THE ACT EXEMPTING 
PROPOSED TRANSACTION FROM SECTION 17(a) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that an application has 
been filed pursuant to Section 17(b) of the Investment 
Company Act of 1940 (the ‘‘Act’’) by Keystone Apollo 
Fund, Inc. (‘‘Apollo’’), Keystone OTC Fund, Inc. 
(‘‘OTC’’) and Polaris Fund, Inc. (‘‘Polaris’’), for an 
order of the Commission exempting from the provisions 
of Section 17(a) of the Act a proposed statutory merger 
of Apollo, OTC and Polaris (the ‘‘Funds’’) into Polaris. 
All interested persons are referred to the application on 
ile with the Commission for a statement of the matters 
ntained therein, which are summarized below. 


Apollo, OTC and Polaris are Massachusetts corpora- 
tions organized in 1969, 1972 and 1963, respectively. 
They are diversified management investment compan- 
ies, of the open-end type in the case of Apollo and 
Polaris, of the closed-end type in the case of OTC, and 
are registered under the Act. At July 31, 1977 the total 
net assets of Apollo were $9,262,085, of OTC were 
$13,764,755, and of Polaris were $29,439,192. 


It is proposed that Apollo, OTC and Polaris merge into 
Polaris, with Polaris as the surviving fund, as contem- 
plated by an Agreement and Plan of Merger (‘‘Merger 
Agreement’’). On the effective date of the merger each 
outstanding share of Common Stock of Apollo and OTC 
will be converted into shares of Common Stock of 
Polaris having the same aggregate net asset value as 
the shares being converted. Net asset values will be 
determined for this purpose as of the close of the New 
York Stock Exchange on the day on which the Exchange 
is open for trading next preceding the effective date of 
the merger. No sales charge will be payable upon the 
conversion. Shareholders of Polaris will continue to 
hold the same number of shares of Common Stock of 
Polaris. 


he obligation of each Fund to effect the proposed 
erger is subject to, among other things, the approval 


9 the Merger Agreement by the requisite vote of the 


shareholders of each Fund and the receipt of aruling by 
the Internal Revenue Service or opinion of counsel, 
satisfactory to the Funds, to the effect that the merger 
will constitute a tax free reorganization and that no gain 
or loss for Federal income tax purposes will be recog- 
nized to the shareholders of Apollo or OTC upon the 
exchange of shares of Apollo or OTC for Polaris shares 
pursuant to the merger, and that the basis of the shares 
of Polaris received by the shareholders of Apollo and 
OTC pursuant to such exchange will be the same as the 
basis of the Apollo or OTC shares in their hands 
immediately prior to the exchange. 


It is expected that the merger will be effected promptly 
after the satisfaction of these and other conditions set 
forth in the Merger Agreement. The merger may be 
abandoned at any time prior to the effective date by 
mutual consent of the Boards of Directors of the Funds. 


The investment objective of each of the Funds is capital 
appreciation (in the case of OTC, though investment in 
unlisted common stocks traded over-the-counter and 
entered in the National Association of Securities 
Dealers Automated Quotations system). Their 
investment policies are similar, except for OTC’s 
emphasis on over-the-counter securities, with all three 
Funds taking above average risks to achieve the invest- 
ment objective. Over the years since they were 
organized the investment portfolios of Apollo and 
Polaris have become substantially identical. Polaris 
does not anticipate that the merger of the Funds will 
result in any immediate substantial portfolio changes. 
The investment restrictions of the Funds are 
substantially identical. 


In approving the proposed merger, the Board of 
Directors of each Fund considered that the investment 
objectives of the three Funds are very similar and that 
through the merger, Polaris, the surviving Fund, will 
acquire the OTC portfolio securities and thereby 
increase the diversity of its portfolio without paying 
brokerage commissions. It is asserted that shareholders 
of OTC will benefit from the improved liquidity, 
elimination of the discount in the market value of their 
shares and, as Polaris shareholders, the availability of 
additional shareholder services. 


Keystone Custodian Funds, Inc. (‘‘Keystone’’) acts as 
investment adviser for each of the Funds, and Keystone 
subsidiaries are the principal underwriters for shares of 
Apollo and Polaris. Polaris will continue to retain Key- 
stone as investment adviser and the Keystone subsi- 
diaries as principal underwriters, in each case under 
contracts currently in effect. 


Keystone is obligated to pay either all or part of the 
expenses of each Fund that exceed limits which vary 
among the Funds. Keystone pays all of the expenses of 
OTC that exceed the sum of 1-1/2% per annum of 
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average daily net assets up to $30 million of average 
daily net assets and 1% of such average net assets over 
$30 million. For Apollo, Keystone pays all expenses in 
excess of 1% per annum of average daily net assets. 
For Polaris, Keystone pays expenses, up to 3/16 of 1% 
per annum of average daily net assets, that exceed 3/4 
of 1% per annum of average daily net assets by 
reducing its administrative fee to the amount neces- 
sary. Administrative services are provided to Polaris by 
Keystone for a fee of 3/16 of 1% per annum, while 
Apollo and OTC pay for many of such services directly 
and pay no such fee. Since the administrative fee paid 
by Polaris is based on a percentage of net assets, it is 
not directly related to expenses actually incurred and 
thus will not be reduced by any economies which may 
be achieved by a larger Fund. The application states, 
however, that had the Funds been merged during the 
three years ended December 31, 1974, 1975 and 1976 
and the seven months ended July 31, 1977, the 
expenses (exclusive of management fees) of the 
combined Fund attributable to Apollo and OTC would 
have been less than the expenses (exclusive of 
management fees) actually incurred by Apollo and OTC 
during such periods. There can be no assurance, how- 
ever, that expense savings will be realized with respect 
to Apollo’s and OTC’s shares of the combined Fund’s 
expenses (exclusive of management fees) during 
periods subsequent to the merger. 


The management fee payable by Polaris of 1/2 of 1% 
per annum of average daily net assets is at the same 
rate as the basic advisory fee payable by Apollo. 
However, the Apollo fee increases or decreases from 
the basic rate based upon the performance of Apollo in 
relation to the Standard & Poors 500 Index of 
Composite Stocks, and this feature will not be 
applicable to the continuing corporation. As a result of 
the under-performance of Apollo’s portfolio in relation 
to the Standard & Poors 500 Index of Compsite Stocks 
in earlier years, Apollo paid less than its basic advisory 
fee of 1/2 of 1%; had the Funds been merged during 
such years, the management fee paid by the combined 
Fund attributable to Apollo would have been greater 
than the advisory fee actually paid by Apollo during 
that period. Similarly, after deducting the applicable 
portion of that part of the fee payable to Keystone by 
Apollo which was waived by Keystone in November, 
1977, the advisory fee incurred by Apollo during the 
seven months ended July 31, 1977 was less than the 
management fee of the combined Fund which would 
have been attributable to Apollo had the Funds been 
merged at the beginning of such seven-month period. 
Had Keystone not so waived a portion of the fee 
payable ot it by Apollo, because of the improved perfor- 
mance in Apollo’s investment portfolio and the change 
effective December 31, 1976 in the period covered in 
calculating Apollo’s advisory fee, the advisory fee 
payable by Apollo during such seven-month period 
would have been greater than 1/2 of 1% and, 
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accordingly, greater than the management fee which 
would have been attributable to Apollo had the Fund ' 





been merged at the beginning of such seven-month 
period. 


There can be no assurance, however, that management 
fee savings will be realized with respect to Apollo’s 
share of the combined Fund’s management fee payable 
during periods subsequent to the merger. 


OTC’s basic advisory fee is payable at the annual rate 
of 3/4 of 1% per annum of net assets as compared to 
the Polaris rate of 1/2 of 1%. However, the OTC rate 
increases or decreases from the basic fee based upon 
the performance of OTC in relation to the NASDAQ 
Composite Index, and this incentive fee arrangement 
will not apply to the continuing corporation. Had the 
Funds been merged in earlier years and during the 
seven months ended July 31, 1977, the combined 
Fund’s management fee attributable to OTC would 
have been less than the advisory fee actually paid by 
OTC during such years and incurred by OTC during 
such seven-month period. There can be no assurance, 
however, that managment fee savings will be realized 
with respect to OTC’s share of the combined Fund’s 
management fee payable during periods subsequent to 
the merger. 


be paid by Keystone. Two of the six directors, and all o 
the officers, of Apollo, three of the seven directors, and 
all of the officers, of OTC, and three of the nine 
directors, and all of the officers except the Secretary 
and Clerk, of Polaris are directors or officers of 
Keystone or its subsidiaries. 


All expenses of the merger, estimated at $125,000, i 


Section 17(a) of the Act prohibits, in relevant part, any 
affiliated person of a registered investment company, 
acting as principal, knowingly to sell to or purchase 
from such investment company any security or other 
property. Since the Funds might be deemed to be affili- 
ated persons of one another, because the Funds each 
have investment advisory agreements with Keystone, 
and because the Funds have certain officers and 
directors in common with each other and with 
Keystone, exemption from the provisions of Section 
17(a) is necessary to avoid any question being raised 
thereunder with respect to the proposed transaction 
described herein. 


Section 17(b) of the Act provides that any person may 
file with the Commission an application for an order 
exempting a proposed transaction from one or more 
provisions of Section 17(a) of the Act, and that the 
Commission shall grant such application and issue such 
order of exemption if evidence establishes that the 
terms of the proposed transaction are reasonable and 
fair and do not involve overreaching on the part of an 
person concerned and that the proposed transaction is 
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consistent with the policy of each registered investment 
mpany concerned and the general purposes of the 
ct. 


Apollo, OTC and Polaris submit that the terms of the 
proposed merger are reasonable and fair and do not 
involve overreaching on the part of any person con- 
cerned in that Polaris will be issuing its shares to 
shareholders of Apollo and OTC at exchange rates 
based upon relative net asset value and without the 
payment of any commission or any other expense. 


The Funds also believe that if approved by the share- 
holders of each Fund as contemplated by the Merger 
Agreement the proposed merger will be consistent with 
the policies of the investment companies concerned and 
the general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 5, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
o be controverted, or he may request that he be 
otified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10003/November 9, 1977 


In the Matter of 


THE PUTNAM INCOME FUND, INC. 


THE PUTNAM MANAGEMENT COMPANY, INC. 
265 Franklin Street 
Boston, Massachusetts 02110 


PROVIDOR INVESTORS FUND 
PROVIDOR MANAGEMENT COMPANY 


PML SECURITIES COMPANY 
P.O. Box 8548 
Philadelphia, Pennsylvania 19101 


(812-4198) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(d) OF THE ACT AND RULE 17d-1 THEREUNDER 
FOR AN ORDER PERMITTING PROPOSED TRANS- 
ACTIONS, AND PURSUANT TO SECTION 6(c) OF 
THE ACT FOR AN ORDER OF EXEMPTION FROM 
RULE 22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that The Putnam Income 
Fund, Inc. (‘‘Putnam’’) and Provider Investors Fund 
(‘‘Providor’’), both open-end, diversified management 
investment companies registered under the Investment 
Company Act of 1940 (‘‘Act’’), The Putnam Manage- 
ment Company, Inc. (‘‘Putnam Management’’) and 
Providor Management Company (‘‘Providor Manage- 
ment’’), both registered investment advisers, and PML 
Securities Company (‘‘PML’’), a registered broker- 
dealer, (collectively ‘‘Applicants’’), filed an application 
on October 4, 1977, and an amendment thereto on 
November 4, 1977, requesting an order, (1) pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereunder, 
permitting Putnam Management to pay for certain 
expenses of Putnam incurred in connection with the 
proposed acquisition by Putnam of the assets of 
Providor, Providor Management to pay for certain 
expenses of Providor incurred in connection with such 
transaction, and PML to indemnify Providor against 
certain liabilities under state securities laws, and (2) 
pursuant to Section 6(c) of the Act exempting from Rule 
22c-1 under the Act the proposed issuance of Putnam 
shares at a price computed prior to the proposed 
transaction. All interested persons are referred to the 
application on file with the Commission for a statement 
of the representations contained therein, which are 
summarized below. 


Applicants state that pursuant to an Agreement and 
Plan of Reorganization (‘‘Plan’’), Putnam, a 
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Massachusetts corporation, will acquire substantially 
all of the assets of Providor, a Delaware corporation, in 
exchange for shares of Putnam (the ‘‘merger’’). As of 
June 30, 1977, Putnam had net assets of approximately 
$192 million and Providor had net assets of approxi- 
mately $5.3 million. On the effective date of the 
merger, Putnam will issue stock of an aggregate net 
asset value equal to the value of the assets of Providor, 
except that because Putnam expects to sell substan- 
tially all of the portfolio securities to be acquired from 
Providor and thereby Putnam will accrue brokerage and 
other expenses, the value of Providor’s assets 
excluding certain debt securities, will be reduced by 
0.4% for purposes of the merger. The value of 
Providor’s assets will be determined by Putnam in the 
manner in which it would determine the value of its own 
assets. As part of its liquidation distribution, Providor 
will distribute to its shareholders, in exchange for their 
shares of Providor capital stock, the Putnam shares 
received upon the transfer of Providor’s assets to 
Putnam. Each Providor shareholder will be entitled to 
receive that number of full and fractional shares of 
Putnam as shall have an aggregate net asset value as of 
the close of the last business day preceding the effec- 
tive date of the merger equal to the aggregate net asset 
value of each shareowner’s interest in Providor. 


Applicants state that Putnam will assume all fees and 
expenses incurred by Providor pursuant to the Plan, 
provided that Putnam will pay for such expenses only to 
the extent of $15,900 minus the aggregate of the similar 
fees and expenses incurred by Putnam itself in connec- 
tion with the acquisition. Putnam estimates that its 
expenses related to the transaction (excluding those 
which it customarily incurs in connection with the issue 
and sale of its shares) will be approximately $13,500. 
Applicants assert that Putnam Management, Putnam’s 
investment adviser, has agreed to reimburse Putnam 
for any expenses up to $15,900 paid or assumed by 
Putnam in connection with the Plan except those which 
Putnam customairly incurs in the issuance and sale of 
its shares. 


The application states that Providor Management, 
Providor’s investment adviser, will pay to Providor all 
of the direct fees and reorganization expenses 
(excluding Federal income taxes) incurred by Providor, 
and not paid by Putnam, in connection with the Plan; 
provided that Providor will not accept all or part of any 
such payment from Providor Management if 
acceptance of such payment would result in Providor’s 
not being considered a regulated investment company 
under Section 851(b) of the Internal Revenue Code. 
Applicants state that they have requested a ruling from 
the Internal Revenue Service to the effect that no 
income will be realized by Providor resulting from 
Providor Management’s reimbursement to Providor of 
part or all of the estimated total of $35,000 reorganiza- 
tion expenses of Providor. Applicants state that 
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whether or not Providor receives a favorable tax ruling, 
Providor and Providor Management believe th 
Providor Management will be able to reimburs 
Providor for substantially all of such expenses without 
Providor losing its status as a regulated investment 
company. Applicants also state that PML, Providor’s 
principal underwriter, has agreed to indemnify and 
hold harmless Putnam, Putnam Management and 
Providor against liabilities that may arise under state 
securities laws. 


The application states that consummation of the merger 
is subject to several conditions, including approvai by 
the stockholders of Providor, satisfactory opinions of 
counsel, the receipt of favorable tax rulings, and 
necessary approvals of the Commission, and the 
accuracy of representations and warranties of Providor 
and Putnam on the closing date. The merger may be 
abandoned prior to the closing date by resolution of the 
Board of Directors of Providor and Putnam. 


Applicants represent that the proposed transaction is 
the result of arm’s length negotiations and that there is 
no affiliation or relationship between the officers and 
directors of Putnam or Putnam Management and the 
officers and directors of Providor, Providor Manage- 
ment of PML, or between Putnam of Putnam 
Management and Providor, Providor Management of 
PML. 


Section 22(c) of the Act and Rule 22c-1 heres 
prohibit registered investment companies from issuing 
redeemable securities except at a price based on the 
current net asset value of such securities which is next 
computed after receipt of an order to purchase. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may exempt any security or trans- 
action from any provisions of the Act or any rule or 
regulation thereunder, to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the Act. 


Applicants state that since the Plan contemplates that 
the assets of Putnam and Providor will be valued as of 
the close of business on the last business day immedi- 
ately preceding the closing date, the requirement of 
Rule 22c-1 would not be met. Accordingly, Applicants 
request, to the extent necessary, an exemption 
pursuant to Section 6(c) from Rule 22c-1 under the Act. 


Putnam asserts that it would be impractical to comply 
with Rule 22c-1 because the necessary computations 
must be made after the close of business but prior to 
the closing of the acquisition. Putnam further contends 


preceding the closing date would be fair to the shar 
holders of Putnam and Providor, and would not present 


that valuation of Putnam’s assets on the business @ | 
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any of the potental for abuse that Rule 22c-1 is designed 
to prohibit. Applicants assert that such exemption is 

ppropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder 
prohibit any affiliated person of or principal under- 
writer for a registered investment company, acting as 
principal, from effecting any transaction in which such 
investment company is a joint participant, unless an 
application regarding such transaction has been filed 
with the Commission and has been granted by an order 
entered prior to the submission of such plan to security 
holders for approval. In passing upon such 
applications, the Commission will consider whether the 
participation of such registered company in such joint 
enterprise or arrangement on the basis proposed is 
consistent with the provisions, policies and purposes of 
the Act, and the extent to which such participation is on 
a basis different from, or less advantageous than, that 
of other participants. 


Section 2(a)(3) of the Act defines affiliated person of an 
investment company to include any investment adviser 
thereof. Accordingly, Applicants have requested an 
order, pursuant to Section 17(d) of the Act and Rule 
17d-1 thereunder, to the extent necessary, to permit the 
proposed transactions between Putnam and Putnam 
Management, between Providor and Providor Manage- 
ent and between Providor and PML. 


Putnam Management has agreed to reimburse Putnam 
for the expenses Putnam incurs in connection with the 
transaction up to a maximum amount of $15,900. Appli- 
cants assert that to the extent that Putnam’s participa- 
tion in such transaction is different from that of Putnam 
Management, Putnam’s participation is at lease as 
advantageous as Putnam Management’s. Applicants 
further assert that while Putnam Management is 
expected to derive additional management fees from 
the assets acquired from Providor, Putnam will be 
relieved of up to $15,900 of its expenses in connection 
with the transaction, which amount is estimated to pay 
for all of Putnam’s expenses reasonably expected to be 
incurred, and that Putnam’s shareholders will benefit 
from the transaction since Putnam will have a greater 
asset base against which to allocate expenses. Putnam 
states that any additional brokerage expenses incurred 
by Putnam in selling any or all of the securities received 
from Providor (estimated not to exceed $22,000) will be 
offset by the reduction in value of such securities by 
0.4% on the closing date. 


Providor Management will reimburse Providor for any 
expenses it may incur which are not paid by Putnam. 
Applicants state that to the extent that Providor’s 
articipation is different from that of Providor Manage- 
ent, Providor’s participation is at least as advanta- 


geous as Providor Management’s. According to the 
application, Providor Management will be relieved of 
an unprofitable management obligation and Providor 
will be reimbursed by Providor Management for any 
expenses not assumed by Putnam. Providor further 
asserts that its shareholders will become shareholders 
on a tax free basis of a larger fund with a lower expense 
ratio, and will gain other benefits by becoming 
associated with a large investment company group. 


PML will undertake to indemnify Providor for liabilities 
that may arise under state securities laws. Applicants 
assert that to the extend Providor’s participation is 
different from that of PML, Providor’s participation is 
at least as advantageous as PML’s. Applicants state 
that while PML will be relieved of serving in an 
unprofitable underwriting relationship with Providor, 
Providor will be indemnified against possible liabilities 
which it might otherwise be obligated to pay. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 5, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues if any, of fact or law proposed to 
be controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the addresses 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10004/November 9, 1977 


In the Matter of 
PUTNAM INVESTORS FUND, INC. 


THE PUTNAM MANAGEMENT COMPANY, INC. 
265 Franklin Street 
Boston Massachusetts 02110 


PROVIDOR GROWTH FUND 
PROVIDOR MANAGEMENT COMPANY 


PML SECURITIES COMPANY 
P.O. Box 8548 
Philadelphia, Pennsylvania 19101 


(812-4199) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(d) OF THE ACT AND RULE 17d-1 THEREUNDER 
FOR AN ORDER PERMITTING PROPOSED TRANS- 
ACTIONS, AND PURSUANT TO SECTION 6(c) OF 
THE ACT FOR AN ORDER OF EXEMPTION FROM 
RULE 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Putnam Investors 
Fund, Inc. (‘‘Putnam’’) and Providor Growth Fund 
(‘‘Providor’’), both open-end, diversified management 
investment companies registered under the Investment 
Company Act of 1940 (‘‘Act’’), The Putnam 
Management Company, Inc.(‘‘Putnam Management’’) 
and Providor Management Company (‘‘Providor 
Management’’), both registered investment advisers, 
and PML Securities Company (‘‘PML’’), a registered 
broker-dealer, (collectively ‘‘Applicants’’), filed an 
application on October 4, 1977, and an amendment 
thereto on November 4, 1977, requesting an order, (1) 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, permitting Putnam Management to pay for 
certain expenses of Putnam incurred in connection with 
the proposed acquisition by Putnam of the assets of 
Providor, Providor Management ‘o pay for certain 
expenses of Providor incurred in connection with such 
transaction, and PML to indemnify Providor against 
certain liabilities under state securities laws, and (2) 
pursuant to Section 6(c) of the Act, exempting from 
Rule 22c-1 under the Act the proposed issuance of 
Putnam shares at a price computed prior to the 
proposed transaction. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained 
therein, which are summarized below. 


Applicants state that pursuant to an Agreement and 
Plan of Reorganization (‘‘Plan’’), Putnam, a 
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Massachusetts corporation, will acquire substantially 
all of the assets of Providor, a Delaware corporation, ® 





exchange for shares of Putnam (the ‘‘merger’’). As 
June 30, 1977, Putnam had net assets of approximatel 
$415 million and Providor had net assets of 
approximately $6.2 million. On the effective date of the 
merger, Putnam will issue stock of an aggregate net 
asset value equal to the value of the assets of Providor 
acquired by Putnam. The value of Providor’s assets will 
be determined by Putnam in the manner in which it 
would determine the value of its own assets. As part of 
its liquidation, Providor will distribute to its share- 
holders, in exchange for their shares of Providor capital 
stock, the Putnam shares received upon the transfer of 
Providor’s assets to Putnam. Each Providor share- 
holder will be entitled to receive that number of full and 
fractional shares of Putnam as shall have an aggregate 
net asset value as of the close of the last business day 
preceding the effective date of the merger equal to the 
aggregate net asset value of each shareowner’s interest 
in Provider. 


Applicants state that Putnam will assume all fees and 
expenses incurred by Providor pursuant to the Plan, 
provided that Putnam will pay for such expenses only to 
the extent of $17,600 minus the aggregate of the similar 
fees and expenses incurred by Putnam itself in connec- 
tion with the acquisition. Putnam estimates that its 
expenses related to the transaction (excluding those 
which it customarily incurs in connection with the su 
and sale of its shares) will be approximately $13,500 
Applicants assert that Putnam Management, Putnam’s 
investment adviser, has agreed to reimburse Putnam 
for any expenses up to $17,600 paid or assumed by 
Putnam in connection with the Plan except those which 
Putnam customarily incurs in the issuance and sale of 
its shares. 


The application states that Providor Management, 
Providor’s investment adviser, will pay to Providor all 
of the direct fees and reorganization expenses 
(excluding Federal income taxes) incurred by Providor, 
and not paid by Putnam, in connection with the Plan; 
provided that Providor will not accept all or part of any 
such payment from Providor Management if 
acceptance of such payment would result in Providor’s 
not being considered a regulated investment company 
under Section 851(b) of the Internal Revenue Code. 
Applicants state that they have requested a ruling from 
the Internal Revenue Service to the effect that no 
income will be realized by Providor resulting from 
Providor Management’s reimbursement to Providor of 
part or all of the estimated total of $42,000 
reorganization expenses of Providor. Applicants state 
that whether or not Providor receives a favorable tax 
ruling, Providor and Providor Management believe that 
Providor Management will be able to reimburseg, 
Providor for substantially all of such expenses with) 
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@rrs:: Applicants also state that PML, Providor’s 
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incipal underwriter, has agreed to indemnify and 
hold harmless Putnam, Putnam Management and 
Providor against liabilities that may arise under state 
securities laws. 


The application states that consummation of the merger 
is subject to several conditions, including approval by 
the stockholders of Providor, satisfactory opinions of 
counsel, the receipt of favorable tax rulings, and 
necessary approvals of the Commission, and the 
accuracy of representations and warranties of Providor 
and Putnam on the closing date. The merger may be 
abandoned prior to the closing date by resolution of the 
Board of Directors of Providor and Putnam. 


Applicants represent that the proposed transaction is 
the result of arm’s length negotiations and that there is 
no affiliation or relationship between the officers and 
directors of Putnam or Putnam Management and the 
officers and directors of Providor, Providor Manage- 
ment or PML, or between Putnam or Putnam 
Management and Providor Providor Management or 
PML. 


Section 22(c) of the Act and Rule 22c-1 thereunder pro- 
hibit registered investment companies from issuing 
redeemable securities except at a price based on the 


ov net asset value of such securities which is next 


mputed after receipt of an order to purchase. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may exempt any security or 
transaction from any provisions of the Act or any rule or 
regulation thereunder, to the extent that such exemp- 
tion is necessary or appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the Act. 


Applicants state that since the Plan contemplates that 
the assets of Putnam and Providor will be valued as of 
the close of business on the last business day immedi- 
ately preceding the closing date, the requirement of 
Rule 22c-1 would not be met. Accordingly, Applicants 
request, to the extent necessary, an exemption 
pursuant to Section 6(c) from Rule 22c-1 under the Act. 


Putnam asserts that it would be impractical to comply 
with Rule 22c-1 because the necessary computations 
must be made after the close of business but prior to 
the closing of the acquisition. Putnam further contends 
that valuation of Putnam’s assets on the business day 
preceding the closing date would be fair to the share- 
holders of Putnam and Providor, and would not present 
any of the potential for abuse that Rule 22c-1 is 
esigned to prohibit. Applicants assert that such 
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consistent with the protection of investors and the 
purposes fairly intended by the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder pro- 
hibit any affiliated person of or principal underwriter 
for a registered investment company, acting as 
principal, from affecting any transaction in which such 
investment company is a joint participant, unless an 
application regarding such transaction has been filed 
with the Commission and has been granted by an order 
entered prior to the submission of such plan to security 
holders for approval. In passing upon such 
applications, the Commission will consider whether the 
participation of such registered company in such joint 
enterprise or arrangement on the basis proposed is 
consistent with the provisions, policies and purposes of 
the Act, and the extent to which such participation is on 
a basis different from, or less advantageous than, that 
of other participants. 


Section 2(a)(3)} of the Act defines affiliated person of an 
investment company to include any investment adviser 
thereof. Accordingly, Applicants have requested an 
order, pursuant to Section 17(d) of the Act and Rule 
17d-1 thereunder, to the extend necessary, to permit 
the proposed transactions between Putnam and 
Putnam Management, between Providor and Providor 
Management and between Providor and PML. 


Putnam Management has agreed to reimburse Putnam 
for the expenses Putnam incurs in connection with the 
transaction up to a maximun amount of $17,600. 
Applicants assert that to the extent that Putnam’s 
participation in such transaction is different from that 
of Putnam Management, Putnam’s participation is at 
lease as advantageous as Putnam Management’s. 
Applicants further assert that while Putnam 
Management is expected to derive additional 
management fees from the assets acquired from 
Providor, Putnam will be relieved of up to $17,600 of its 
expenses in connection with the transaction, which 
amount is estimated to pay for all of Putnam’s expenses 
reasonably expected to be incurred, and that Putnam’s 
shareholders will benefit from the transaction since 
Putnam will have a greater asset base against which to 
allocate expenses. 


Putnam states that any additional brokerage expenses 
incurred by it in selling any or all of the securities 
received from Providor (estimated not to exceed 
$25,000) will be more than offset by the benefits 
accruing to the Putnam shareholders from the 
unrealized depreciation of Providor, which as of 
September 30, 1977, was $687,221. Since Putnam 
intends to sell substantially all of the assets received 
from Providor shortly after the merger, Applicants 
expect Putnam to realize the transferred unrealized 
depreciation. Such realized depreciation may be used 
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by Putnam to offset capital gains realized by Putnam 
during the current fiscal year of in future years. The 
application states that to the extent such realized 
capital gains are offset, Putnam can avoid making a tax- 
able distribution to its shareholders of such gains, thus 
delaying the time when such shareholders would have 
to pay a tax on the gains or eliminating the entire tax, 
depending upon the individual cost basis of such share- 
holders’ investments in Putnam shares. 


Providor Management will reimburse Providor for any 
expenses it may incur which are not paid by Putnam. 
Applicants state that to the extent that Providor’s 
participation is different from that of Providor 
Management, Providor’s participation is at lease as 
advantageous as Providor Management’s. According to 
the application, Providor Management will be relieved 
of an unprofitable management obligation and Providor 
will be reimbursed by Providor Management for any 
expenses not assumed by Putnam. Providor further 
asserts that its shareholders will become shareholders 
on a tax free basis of a larger fund with a lower expense 
ratio, and will gain other benefits by becoming 
associated with a large investment company group. 


PML will undertake to indemnify Providor for liabilities 
that may arise under state securities laws. Applicants 
assert that to the extent Providor’s participation is 
different from that of PML, Providor’s participation is 
at lease as advantageous as PML’s. Applicants state 
that while PML will be relieved of serving in an 
unprofitable underwriting relationship with Providor, 
Providor will be indemnified against possible liabilities 
which it might otherwise be obligated to pay. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 5, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
ahearing on the matter accompanies by a statement as 
to the nature of his interest, the reason for such 
request, and the issues if any, of fact of law proposed to 
be controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served per- 
sonally or by mail upon Applicants at the addresses 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. ) 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10005/November 10, 1977 


In the Matter of 


PEACHTREE EQUITY SECURITIES, INC. 
34 Peachtree Street 
Atlanta, Georgia 30303 


(811-2382) 


ORDER PURSUANT TO SECTION 8(f)OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY. 


On October 14, 1977, a notice was issued (Investment 
Company Act release No. 9959) stating that Peachtree 
Equity Securities, Inc. (the ‘‘Applicant’’), an open-end, 
diversified management investment company regis- 
tered under the Investment Company Act of 1940 (the 
‘‘Act’’), had filed an application on July 20, 1977, and 
an amendment thereto on September 1, 1977, pursuant 
to Section 8(f) of the Act, for an order of the Commis- 
sion declaring that it has ceased to be an investment 
company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission had not ordered a 
hearing. 





The matter had been considered, and it is found that 
the Applicant has ceased to be an investment compa 
Accordingly, 
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IT IS ORDERED, pursuant to Section 8(f) of the Act, 


. under the Act shall forthwith cease to be in effect. 


& the registration of Peachtree Equity Securities, 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10006/November 10, 1977 


In the Matter of 


SOUTHERN STATES FUND, INC. 
924 B Street 
North Wilkesboro, North Carolina 28659 


(811-2360) 


TICE OF FILING OF APPLICATION FOR AN 

DER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Southern States 
Fund, Inc. (‘‘Applicant’’), registered under the 
Investment Company Act fo 1940 (‘‘Act’’) as a closed- 
end, non-diversified investment company, filed an 
application on September 19, 1977, and an amendment 
thereto on October 21, 1977, pursuant to Section 8(f) of 
the Act, for an order of the Commission declaring that it 
has ceased to be an investment company as defined in 
the Act. All interested persons are referred to the 
application on file with the Commission for a statement 
of the representations set forth therein, which are 
summarized below. 


Applicant registered under the Act on February 26, 
1973, and on the same date filed a registration 
statement on Form S-4 under the Securities Act of 1933 
(File No. 2-47134) to authorize the public sale of shares 
of its common stock. Because of inadequate market 
response no shares of Applicant’s common stock were 
ever sold pursuant to this registration statement, and 
by an order of the Commission dated May 23, 1974, the 
bove registration statement was declared abandoned. 
plicant represents that it has not for any reason 
hin the last eighteen months transferred by assets 


to a separate trust, the beneficiaries of which were or 
are security holders of Applicant, and that it is 
currently inactive under the laws of the State of North 
Carolina. Applicant further represents that there is no 
pending litigation concerning its affairs outstanding. 


Applicant represents that it has no outstanding assets; 
no current security holders; and no known liabilities 
outstanding except for a miscellaneous minor 
obligation which was incurred in connection with the 
filing of the above registration statement including 
filing fees advanced by other entities, legal fees, and ac- 
countant’s fees. The Applicant further represents that 
it does not propose to make a public offering of 
securities or engage in any business activities other 
than those necessary for the winding-up of its affairs. 


On the basis of the above information the Applicant 
maintains that it is not presently an ‘‘investment 
company’’ as that term is defined in the Act. 


Section 3(c)(1) of the ACt provides, in pertinent part, 
that any issuer whose outstanding securities (other 
than short-term paper) are beneficially owned by not 
more than 100 persons and which is not making and 
does not presently propose to make a public offering of 
its securities is not an investment company within the 
meaning of the Act. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment company 
has ceased to be an investment company it shall so 
declare by order, and upon the taking effect of such 
order the registration of such company shall cease to be 
in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 6, 1977, at 5:30 
p.m., submit to the Commission in writing a request for 
a hearing on the application accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact of law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be addres- 
sed: Secretary, Securities and Exchange Commission, 
Washington, D.C., 20549. A copy of such request shall 
be served personally or by mail upon the Applicant at 
the address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
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will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT 
OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 609/November 7, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14139/November 7, 1977 





LITIGATION 





Litigation Release No. 8185/November 7, 1977 


UNITED STATES v. DALE E. BAKER AND JAKE 
EVENBLIJ (W.D. Wa., CR 77-348V) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Commission, and John C. Merkel, United 
States Attorney for the Western District of Washington 
jointly announced that on November 19, 1977 a Federal 
grand jury returned an indictment charging Dale E. 
Baker and Jake Evenblij both of Edmonds, Washington 
with twenty seven counts of securities, mail and wire 
fraud in connection with a fraudulent scheme involving 
advance fee deposits in exchange for ‘‘letters of 
intent’, ‘‘commitment letters’’, and release-purchase 
agreements. The indictment alleges that during 
1974-1976 Baker controlled a Cayman Island company, 
Rodney House International Ltd., and a Lynnwood, 
Washington company, Insured Leasing Services, Inc. 





(ILS), which Baker used to collect over $220,000 in 
advance deposits from borrowers in Florida, ut® 
Idaho, Washington, and California. The ‘‘borrowers’ 
were falsely led to believe they would receive their 
loans within 60 days or refunds of their advance 
deposits. ILS issued commitment letters promising 
loans totaling over $11,000,000. 


Investigation was conducted jointly by the S.E.C. and 
the Federal Bureau of Investigation. 





Litigation Release No. 8186/November 7, 1977 


SEC v. CORNERSTONE REALTY 
COMPANY, ET AL (D. MA.) 


INVESTMENT 


Michael J. Stewart, Regional Administrator of the 
Boston Regional Office announced that on October 27, 
1977, the Honorable Andrew A. Caffrey, Chief Judge of 
the United States District Court for the District of 
Massachusetts, entered a Final Order of Permanent 
Injunction against Cornerstone Realty Investment 
Company, a Massachusetts Limited Partnership with 
offices in North Attleboro, Massachusetts and its two 
General Partners Raymond G. Lallier of North 
Attleboro and John W. Murphy of Seakonk 
Massachusetts, permanently enjoining them iron 
violations of the registration and anti-fraud provisions 
of the federal securities laws. In addition, Judge 
Caffrey entered an Order Appointing a Temporary 
Receiver for Cornerstone Realty Investment Company. 
The Temporary Receiver appointed by Judge Caffrey is 
Edward J. Regan, Esquire, 2000 Hospital Trust Tower, 
Providence, Rhode Island. 


The Commission’s complaint alleged, among other 
things, that the Defendants violated the Securities Act 
of 1933 and the Securities Exchange Act of 1934 in that 
in the offer and sale of $1.9 million of Cornerstone’s 
unregistered limited partnership interests, the 
Defendants made material misrepresentations and 
omitted to state material facts concerning: the financial 
condition of Cornerstone; the tax shelter aspects of the 
security; the use of proceeds received from investors; 
the source of Cornerstone’s 11% annual distributions; 
and the filing of requisite registrations with the 
Commonwealth of Massachusetts and with the 
Securities and Exchange Commission. The defendants 
consented to the entry of the Order of Permanent 
Injunction and the Appointment of a Temporary 
Receiver without admitting or denying the allegations 
in the Commission’s complaint. 3 
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